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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Page 
A & L PropucE Company, ect al. AMA Docket No. 
F&V 980-1. Jurisdiction — Section 8c (15) (A) 
proceeding not available—Import regulations is- 
sued under Section 8e-1—Dismissal of petition 309 


(No. 12,844) 


In re A & L PRODUCE CoMPANY, et al. AMA Docket No. F&V 
980-1. Decided March 25, 1969. 


Jurisdiction—Section 8c (15)(A) proceeding not available—Import 
regulations issued under Section 8e-1—Dismissal of petition 


Where petitioners are not handlers who are subject to an order issued under 
section 8c of the act and their grievance is not with Order No. 966 


regulating the marketing of Florida tomatoes, but with the import 
regulations required by section 8e-1 of the act, the section 8c (15)(A) 


proceeding is not available for the adjudication of petitioners’ com- 
plaints and the relief requested by the petition is denied and the petition 
is dismissed. 


Nasib Karam, Karam & Martin, Nogales, Arizona, for petitioners. 
John C. Chernauskas for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON APPLICATION TO DISMISS 


On January 23, 1969, there was filed a petition under section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.). The peti- 


tion was filed by 29 persons, most of them corporations, doing 


business in Nogales, Arizona. The petition complains of size re- 
strictions upon the importation of tomatoes from Mexico. On 
February 20, 1969, John C. Blum, Deputy Administrator, Con- 


sumer and Marketing Service, United States Department of Agri- 


culture, filed an application to dismiss the petition and on March 
18, 1969, petitioners filed an objection to the application to dismiss. 


309 
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The application to dismiss states that the petition does not 
comply with the applicable rules of practice (7 CFR §§ 900.50- 
900.71) in that the rules require that in the case of corporate 
petitioners, the petition must recite the State of incorporation, 


the date of the corporation, and the “names and addresses and 


respective positions held by its officers and directors” (§ 900.52 
(b) (1) ). Respondent says that this requirement has not been met. 
Respondent also points out that section 900.52 (b) (6) of the rules 
of practice requires verification of a petition and that this has 


been done by only one of the 29 petitioners. 


The application to dismiss also claims that the petition should 
be dismissed because (1) a proceeding under section 8c (15) (A) 
of the act is not available to contest import prohibitions issued 


pursuant to section 8e-1 of the act (7 U.S.C. 608e-1) and (2) a 


section 8c (15) (A) proceeding is available only to a “handler” 
subject to a marketing order issued under section 8c of the act, 
a status which none of the petitioners has. 


It is clear that the petition filed fails to meet the requirements of 


the rules of practice pointed out by respondent. Ordinarily, such 
defects could be remedied by the filing of an amended petition 
within 30 days. But it seems silly to put petitioners to the trouble 
of listing all the directors, officers, etc., of about 26 corporations 
if the amended petition would then be dismissed on jurisdictional 
grounds. We think we should decide now whether the 8c (15) (A) 
proceeding is available to petitioners. 


Section 8c of the act provides for the issuance of marketing 
orders on specified agricultural commodities after notice of hear- 
ing, etc. Order No. 966 regulating the handling of Florida tomatoes 
was issued under section 8c. Section 8c (15)(A) provides that 
any handler “subject to an order” may file a written petition with 
the Secretary of Agriculture stating that “any such order or any 
provision of such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modifi- 
cation thereof or to be exempted therefrom”. Then follow provi- 
sions for opportunity for a hearing and for a ruling by the Sec- 


retary. 


Section 8e-1 (7 U.S.C. § 608e-1) of the act provides that when- 
ever a marketing order issued pursuant to section 8c contains 
provisions regulating “. . . the grade, size, quality or maturity of 
tomatoes . . . produced in the United States the importation into 
the United States of any such commodity . . . shall be prohibited 
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unless it complies with the grade, size, quality and maturity pro- 
visions of such order or comparable restrictions promulgated 
hereunder .. .”’ 


On January 4, 1969, there was published in the Federal Register 
(34 F.R. 128) effective January 8, 1969, pursuant to Order No. 


966, “Limitation of Shipments” specifying minimum sizes of 
tomatoes to be shipped under Order No. 966. On the same day 
there was published, effective January 8, 1969, for tomatoes from 


Mexico, import regulations (34 F.R. 128) pursuant to section 
8e-1 of the act carrying the same restrictions. 


What petitioners are complaining about is the import regula- 
tions issued pursuant to section 8e-1. They are brokers, dealers, 
factors, distributors, and apparently some of them growers, of 


tomatoes imported from Mexico. They are not handlers subject 


to Order No. 966 and the prayer of their petition is that the import 
regulations be terminated or that petitioners be exempted there- 
from. 


Petitioners, then, are not “handlers” who are “subject” to an 


order issued under section 8c of the act and their grievance is not 
with Order No. 966 regulating the marketing of Florida tomatoes, 
but with the import regulations required by section 8e-1 of the 
act. 


Accordingly, the 8c (15) (A) proceeding is not available for the 
adjudication of petitioners’ complaints, the relief requested by 
the petition is denied and the petition is dismissed. 
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(No. 12,345) 


In re HENRY O. CARTER. P&S Docket No. 4117. Decided March 5, 
1969. 


Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce and issuing insufficient funds checks in 
payment of such livestock. Respondent is also ordered to keep required 
records. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, on January 21, 1969, charges that respondent vio- 
lated various provisions of the Act and the regulations. In an 
answer filed on February 17, 1969, respondent admits the juris- 
dictional allegations in the Complaint and submits to the juris- 
diction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and, for the purpose of this proceeding 
only, consents to the issuance of a specified order, with findings 
of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the 
Secretary, requiring him to cease and desist from the practices 
complained of in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Henry O. Carter, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Patoka, Illinois. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock for his own account, in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock for his own account, in commerce. 


2. The Interstate Producers Livestock Association, Shelbyville, 
Illinois, Jefferson County Community Sale, Mt. Vernon, Illinois, 
Interstate Producers Livestock Association, Sullivan, Illinois, 
Slater Sale Pavilion, Pana, Illinois, and the Barnard Livestock 
Auction, Wayne City, Illinois, collectively referred to herein as 
the stockyards, at all times material herein were posted stock- 
yards under the Act. 


3. Respondent, on or about four dates specified in the Complaint 
and at divers other times during the month of October 1968, pur- 
chased livestock, at the stockyards, and, in connection with such 
purchases, issued checks drawn on his account in the First State 
Bank of Patoka, Patoka, Illinois in purported payment for the 
livestock, which checks when presented for payment were returned 
unpaid to the payees because of insufficient funds in respondent’s 
said bank account. 


4. Respondent, in connection with the transactions described 
in Finding of Fact 3 above, failed to pay, when due, the purchase 
price of the livestock purchased by him in said transactions. 


5. Respondent, during the period from July 1 through October 
31, 1968, in connection with his business as a dealer, failed to keep 
accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business, including a General 
Ledger, which fully and correctly disclosed his liabilities, assets, 
income, net worth and capital; a Cash Receipts and Disburse- 
ments Journal; and a daily Record of Livestock Purchases and 
Sales. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, and 
5 hereof, respondent has violated sections 312(a) and 401 of the 
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Act (7 U.S.C. 213(a), 221) and section 201.43(b) of the regula- 
tions (9 CFR 201.43(b)). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) issuing checks in payment for livestock purchased by him, 
in commerce, without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks; 
and 


(2) failing to pay, when due, the purchase price of livestock 
purchased by him, in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including, among other things, 
a General Ledger of Accounts showing assets, liabilities, income, 


expenses, and net worth; a Cash Receipts and Disbursements 
Journal; and a daily record of his livestock purchases and sales. 


This order shall become effective on the sixth day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 12,346) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 
Docket No. 584. Decided March 4, 1969. 


Proceeding vacated and dismissed 
Since the market agencies are no longer operating at the New Orleans 
Stock Yards and the facility no longer meets the definition of a stock- 
yard under the act, the proceeding is vacated and dismissed. 


Paul M. Donovan for Packers and Stockyards Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). By an order dated 
April 8, 1937, in this proceeding, then entitled Secretary of Agri- 
culture v. Louis Bagneris et al., the Acting Secretary of Agricul- 
ture prescribed maximum rates and charges for market agencies 


at the New Orleans Stock Yards, New Orleans, Louisiana. This 
basic order was modified by subsequent orders issued from time 
to time. 


The Packers and Stockyards Administration, by its attorney, 
filed a recommendation in which it is stated that the Administra- 
tion has made a study with respect to the New Orleans Stock 
Yards. It further stated that the Administration has ascertained 
that there are no market agencies subject to the Act presently 
operating at said New Orleans Stock Yards, and the facility no 
longer meets the definition of a stockyard under the Act (7 U.S.C. 
202). Accordingly, the facility has been deposted. Therefore, the 


Administration recommends that the orders now in effect in this 
proceeding be vacated and the proceeding dismissed, without 
prejudice. 

Accordingly, the basic order and any other order in effect as 
of the effective date of this order are hereby vacated and this pro- 
ceeding is hereby dismissed, without prejudice. 

Under the circumstances, it is found that notice and other 
public procedures are unnecessary. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 


in less than five days after their date. Since this order terminates 
the formal procedure, it is in the nature of a relief of restrictions. 


Accordingly, this order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


(No. 12,347) 


In re THOMAS M. HENNESSEY. P&S Docket No. 4020. Decided 
March 5, 1969. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 
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Samuel J. Harris for complainant. 
Benj. M. Holstein, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 28, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the Act, charges 
that respondent, a registered dealer under the Act, engaged in 
operations as a dealer without complying with the bonding require- 
ments of the Act and regulations, in willful violation thereof. 


A copy of the complaint and a copy of the rules of practice were 
served on respondent by certified mail on July 23, 1968, and at 
the same time he was notified in a covering letter that an answer 
should be filed within 20 days, and that, in accordance with the 
rules of practice, failure to answer would constitute an admission 
of the facts alleged and failure to request a hearing would con- 
stitute a waiver of hearing. Respondent has not filed an answer 
nor requested a hearing, and on October 10, 1968, complainant, 
by its counsel, filed a recommendation stating that respondent is 
now in compliance with the bonding requirements of the Act and 
regulations and requesting the issuance of a default order direct- 
ing respondent to cease and desist from operating without a bond. 
Complainant also recommended that since respondent is now in 
compliance there be no suspension of his registration as a dealer. 


The matter was referred to Benj. M. Holstein, Chief Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a recommended deci- 
sion without further investigation or hearing, as provided by the 
rules of practice in default cases (9 CFR 202.9(c)). 
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FINDINGS OF FACT 


1. Thomas M. Hennessey, hereinafter referred to as the re- 
spondent, is an individual whose mailing address is 1520 San Jose 
Drive, Boise, Idaho 83700. Respondent at all times material herein 
was (1) engaged in the business of buying and selling livestock 
in commerce for his own account; and (2) registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on May 3, 1968. Respondent was notified by certified mail 
on or about April 16, 1968, of such termination date and was in- 
formed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to engage 
in business as a dealer in commerce after such termination date. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer buying and selling livestock in com- 
merce for his own account without filing and maintaining a rea- 


sonable bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


The failure of respondent to answer the complaint constitutes 
an admission of the material allegations of fact contained therein 
and such allegations have been adopted as the Findings of Fact 
(9 CFR 202.9(c)). Respondent’s operation in business as a dealer 
after termination of his bond, despite prior notification of such 
termination and without filing or maintaining another bond or its 
equivalent, as set forth in Finding 2, constitutes willful violation 
of section 312(a) of the Act (7 U.S.C. 213(a)) and of sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30), 
as charged. In re Rodney Shimek, 26 A.D. 357, 359 (1967) ; In re 
Harold Hack, d/b/a Traer Livestock, 25 A.D. 1003, 1005 (1966). 
It is concluded that the cease and desist order recommended by 
complainant should be issued. It is further concluded that no 
suspension of respondent’s registration is necessary inasmuch as 
he is now in full compliance with the bonding requirements under 
the Act. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
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Act and regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and regulations. 


This order shall become effective on the sixth day after service 


thereof upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 12,348) 


In re JERSEY BELLE, INC. P&S Docket No. 4019. Decided March 5, 
1969. 


Packer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of meats or meat food products purchased in com- 
merce and issuing insufficient funds checks in purported payment of 
such purchases. 


James S. Krzyminski for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 18, 1968, as amended by the recommended decision 
filed November 2, 1968, to which respondent did not file exceptions, 


are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed July 12, 


1968, by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The re- 


spondent is a packer as defined in the act and is charged with 
violations of section 202(a) of the act (7 U.S.C. 192(a)), and 
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section 201.43(b) of the regulations (9 CFR 201.43(b)). On 
August 9, 1968, an employee of the United States Department of 
Agriculture served a copy of the complaint and a copy of the rules 


of practice upon respondent by delivering such papers to the wife 
of the president of the respondent corporation. 

At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 


answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstanding 


such notice, respondent has not filed an answer but on August 29, 
1968, a letter was received from Michael A. Zendler stating that 


he is counsel for the Trustee in Bankruptcy of the respondent 
corporation, advising he had received the copy of the complaint 
in this cause from the attorney for the respondent, and by reason 


of the bankruptcy proceeding urged dismissal of this action. 


Thereafter an order was issued extending the time for filing a 


responsive pleading to and including September 17, 1968, and 
continuing without date the previously scheduled hearing. A copy 
of this document was served upon counsel for the Trustee in Bank- 


ruptcy September 4, 1968, No answer to the complaint has been 


filed and nothing further has been heard from the respondent or 
on its behalf. The matter was referred to G. Osmond Hyde, Chief 
Hearing Examiner, Office of Hearing Examiners, United States 


Department of Agriculture, for the preparation of a report with- 
out further investigation or hearing pursuant to section 202.9(c) 
of the rules of practice. 


On September 26, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 


and desist from the practices described in the complaint. 


PROPOSED FINDINGS OF FACT 
1. Respondent, Jersey Belle, Inc., is a corporation with its 


principal place of business located at Franklin and Harrison 
Streets, Riverside, New Jersey. 


2. Respondent, at all times material herein, was engaged in the 
business of preparing meats or meat food products for sale and 
shipment in commerce, and at all such times was a packer within 


the meaning of the act and subject to the provisions thereof, 
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8. Respondent, in the course of its operations as a packer, on 
or about January 30, 1967, purchased in commerce 31,122 pounds 
of hams from A. J. Cunningham Packing Corp., Boston, Massa- 


chusetts, and in partial purported payment therefor issued a check 
on or about July 5, 1967, in the amount of $1,000.00. This check 


was returned unpaid because of insufficient funds in the bank 
account upon which it was drawn. 
4, Respondent, in the course of its operations as a packer, on 


or about June 9, 1967, purchased in commerce 10,074 pounds of 
hams from The Lundy Packing Company, Clinton, North Carolina, 
and in purported payment therefor issued a check dated June 30, 
1967, in the amount of $4,636.33. This check was returned unpaid 
because of insufficient funds in the bank acount upon which it was 
drawn. 

5. Respondent, in the course of its operations as a packer, on 
or about the dates and in the transactions set forth below, which 
include those transactions referred to in Findings of Fact 8 and 
4, purchased meats, to-wit, hams, and failed to pay the full pur- 


chase price of such items: 


Date of Pounds Purchase 
Purchase Purchased Purchased From Price 
1967 

January 30 31,122 lbs. hams A. J. Cunningham Packing $13,888.36 
Corp., Boston, Massachusetts 

June 6 35,028 Ibs. hams Stadler Packing Company, 16,178.35 
Inc., Columbus, Indiana 

June 9 10,074 lbs. hams The Lundy Packing Co. 4,636.33 
Clinton, North Carolina 

June 14 9,986 Ibs. hams The Lundy Packing Co. 4,406.62 
Clinton, North Carolina 

June 21 3,181 Ibs. hams Arbogast & Bastian, Inc. 1,355.04 
Allentown, Pennsylvania 

June 21 5,176 lbs. hams Armour and Company 2,179.77 
Chicago, Illinois 

June 28 5,089 Ibs. hams Armour and Company 2,233.82 


Chicago, Illinois 


PROPOSED CONCLUSIONS 


The issuance of checks by respondent in payment for meat and 
meat food products purchased without sufficient funds on deposit 
in the account upon which they were drawn to pay such checks, 


as set forth in Findings of Fact 3 and 4, constitutes unfair prac- 
tices in violation of section 202(a) of the act (7 U.S.C. 192(a)). 
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See, e.g., In re Delrich Meat Packers, Inc., a corporation, and Del- 


bert Nejmanowski, 24 A.D. 41 (1965); In re Middletown Beef 
Co., Inc., and Samuel Cohen, 26 A.D. 858 (1967). The failure of 


respondent to pay the full purchase price for meat or meat prod- 
ucts purchased, as set forth in Finding of Fact 5, also constitutes 
unfair practices in violation of section 202(a) of the act. See, e.g., 


In re Mike Chiapetti Packing Company, 22 A.D. 1118 (1963) ; 


In re Full-Co Meat Company, 24 A.D. 127 (1965). In addition, 
this practice violates section 201.43(b) of the regulations promul- 
gated under the act (9 CFR 201.43(b)). See, e.g., In re Ryals 
Packing Co., Inc., 25 A.D. 1110 (1966); In re Middletown Beef 
Co., Inc., and Samuel Cohen, supra. 


Institution of bankruptcy proceedings is not grounds for dis- 
missal of the complaint against the respondent. Cf. Louis Zwick et 
al. v. Freeman, 373 F.2d 110 (2d Cir. 1967), cert. denied, 389 U.S. 
835 (1967). 


Respondent should be ordered to cease and desist from the 
violations found herein, as recommended by complainant. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, direct- 
ly or through any corporate or other device, in the course of 
operating as a packer, shall cease and desist from (1) issuing 
checks in payment for meats or meat food products purchased in 
commerce without maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks; and 
(2) failing to pay, when due, the full purchase price of meats or 
meat food products purchased in commerce. 


AMENDMENT TO RECOMMENDED DECISION 


In our recommended decision filed in this matter November 18, 
1968, we concluded, on the basis of the facts set forth in Finding 
of Fact 5, that respondent had violated section 201.43(b) of the 
regulations. Since this regulation applies specifically to purchases 
of livestock it has no application to the purchases of meat or meat 
products specified in Finding of Fact 5. Our conclusion that re- 
spondent, by reason of the practices recited in Finding of Fact 5, 
had violated section 201.43(b) of the regulations promulgated 
under the act (9 CFR 201.43(b)) is hereby deleted from our 
recommended decision. 
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(No. 12,349) 


Inve CLYDE JAMES NoBLES. P&S Docket No. 4060. Decided March 
6, 1969. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Ronald M. Gaswirth for complainant. 
Benj. M. Holstein, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 28, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the Act, 
charges that respondent, a registered dealer under the Act, en- 
gaged in operations as a dealer without complying with the bond- 
ing requirements of the Act and regulations, in willful violation 
thereof. 


A copy of the complaint and a copy of the rules of practice 
were served on respondent by certified mail on October 10, 1968, 
and at the same time he was notified in a covering letter that an 
answer should be filed within 20 days, and that, in accordance 
with the rules of practice, failure to answer would constitute an 
admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. Respondent has not filed an 
answer nor requested a hearing, and on November 22, 1968, com- 
plainant, by its counsel, filed a recommendation stating that re- 
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spondent is now in compliance with the bonding requirements of 
the Act and regulations and requesting the issuance of a default 
order directing respondent to cease and desist from operating 
without a bond. Complainant also recommended that since re- 
spondent is now in compliance there be no suspension of his regis- 
tration as a dealer. 


The matter was referred to Benj. M. Holstein, Chief Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a recommended deci- 
sion without further investigation or hearing, as provided by the 
rules of practice in default cases (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Clyde James Nobles, hereinafter referred to as the respond- 
ent, is an individual whose address is P. O. Box 402, Hermiston, 
Oregon 97838. Respondent at all times material herein was (1) 
engaged in the business of buying and selling livestock in com- 
merce for his own account; and (2) registered with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on July 18, 1968. Respondent was informed by certified 
mail on or about July 8, 1968, of such termination date and was 
informed that if he continued his livestock operations after July 
18, 1968, without bond coverage or trust fund agreement, as re- 
quired under the Act and the regulations he would be in violation 
of section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Respondent was further in- 
formed that such violation would be subject to an administrative 
action which could result in the issuance of a formal order sus- 
pending his registration under the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


The failure of respondent to answer the complaint constitutes 
an admission of the material allegations of fact contained therein 
and such allegations have been adopted as the Findings of Fact 
(9 CFR 202.9(c) ). Respondent’s operation in business as a dealer 
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after termination of his bond, despite prior notification of such 
termination and without filing or maintaining another bond or its 
equivalent, as set forth in Finding 2, constitutes willful violation 
of section 312(a) of the Act (7 U.S.C. 213(a)) and of sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30), 
as charged. In re Rodney Shimek, 26 A.D. 357, 359 (1967) ; In re 
Harold Hack, d/b/a Traer Livestock, 25 A.D. 1003, 1005 (1966). 
It is concluded that the cease and desist order recommended by 
complainant should be issued. It is further concluded that no 
suspension of respondent’s registration is necessary inasmuch as 
he is now in full compliance with the bonding requirements under 
the Act. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and regulations. 


This order shall become effective on the sixth day after service 


thereof upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 12,350) 
In re LEE AHRENS. P&S Docket No. 4099. Decided March 6, 1969. 


Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase of livestock purchased in commerce and issuing insuffi- 
cient funds checks in payment thereof. 


Samuel J. Harris for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 31, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 
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This order shall become effective on the 6th day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 
charged in the complaint filed December 5, 1968, that respondent 
has wilfully violated certain provisions of the Act and the regula- 


tions thereunder. The respondent has failed to file an answer with- 
in the time prescribed by the rules of practice (9 CFR 202.9(a)), 


and is in default. Accordingly, the matter was referred to the 
undersigned Hearing Examiner for the preparation of a report 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). 


PROPOSED FINDINGS OF FACT 
1. (a) Lee Ahrens, hereinafter referred to as the respondent, 
is an individual whose address is: 513 E. Caney, Wharton, Texas 


77488. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent in connection with his operations as a dealer on 
or about July 27 and 29, 1968, purchased 16 head of livestock in 


commerce from Angleton Livestock Commission Co., Inc., Angle- 
ton, Texas, and in purported payment therefor issued a check 


dated July 29, 1968, in the amount of $1,706.19, which check was 
returned unpaid by the bank upon which it was drawn because 


respondent did not have sufficient funds on deposit in the account 
upon which such check was drawn. 


8. Respondent failed to pay the full purchase price of the live- 


stock referred to in paragraph 2 above. As of September 30, 1968, 
the total purchase price of said livestock remained unpaid. 
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PROPOSED CONCLUSIONS 


By reason of the facts found, supra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43 (b) of the regulations (9 CFR 201.43 (b) ). 


PROPOSED ORDER 
Respondent shall cease and desist from: 

Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts. 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
on the respondent. Copies hereof shall be served upon the parties. 


(No. 12,351) 


In re J. H. BROWN and VERNON “MutTT”’ MEEKS. P&S Docket No. 
4039. Decided March 6, 1969. 


Failure to remit shippers’ proceeds—Cease and desist—Suspension 
of registration 


Respondents are ordered to cease and desist from failing to remit to con- 
signors the net proceeds due them from the sale of consigned livestock 
and issuing insufficient funds checks in purported payment thereof. 
Respondents are also ordered to keep required records. Respondent 
J. H. Brown is suspended as a registrant under the act for a period 


of 30 days. 


Ronald D. Cipolla for complainant. 
Respondent Vernon Meeks pro se. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 30, 1969, to which respondent Meeks filed exceptions 


witheut merit, are adopted as the final decision and order in this 
proceeding. 





328 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 28 A.D. 327 


This order shall become effective on the 6th day after service 


thereof upon respondents, and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 
charged in the complaint filed August 29, 1968, that respondents 
have wilfully violated certain provisions of the Act and the regula- 
tions thereunder. The respondents have failed to file an answer 
within the time prescribed by the rules of practice (9 CFR 
202.9(a)), and are in default. Accordingly, the matter was refer- 
red to the undersigned Hearing Examiner for the preparation of 
a report pursuant to section 202.9(c) of the rules of practice (9 
CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. (a) J. H. Brown and Vernon “Mutt” Meeks, hereinafter 
referred to as the respondents, at all times material herein were 
partners, doing business at 98 Livestock Market, with their prin- 
cipal place of business located at Lakeland, Florida. 


(b) Respondents at all times material herein were engaged 
in the business of a market agency within the meaning and subject 
to the provisions of the Act, selling livestock in commerce on a 
commission basis. 


(c) Respondent J. H. Brown is, and at all times material 
herein was, registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 


2. Respondents, on or about the dates and in the transactions 
set forth below, and in divers similar transactions during the 
period from on or about November 25, 1967, through on or about 
December 30, 1967, sold livestock, in commerce, consigned to re- 
spondents for sale on a commission basis, and in purported pay- 
ment of the net proceeds due the consignors thereof, issued or 
caused to be issued checks which were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
in respondents’ custodial account. 
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Date of Sale Consignor— No.of Head Amount of 
and Check Payee and Kind Sold Check 
1967 

November 25 Mitchell County Livestock Co. 26 Horses $3,508.12 
Camilla, Georgia 

December 2 Mike Platt 4 Horses 444.87 
Quitman, Georgia 

December 8 Mike Platt 10 Horses 2,013.75 
Quitman, Georgia 

December 9 Mike Platt 12 Horses 1,626.12 
Quitman, Georgia 

December 10 Mike Platt 2 Horses 285.00 


Quitman, Georgia 
3. Respondents, in connection with the transactions set forth 
in paragraph 2 herein, failed to remit to said consignors of the 


livestock, or their duly authorized agents, when due, the net pro- 
ceeds derived from the sale of said livestock. 


4, Respondents, during the period from on or about October 
7, 1967, through on or about December 31, 1967, in connection 
with their market agency operations under the Act, failed to keep 
accounts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in their business, in that respond- 
ents failed to keep: (a) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth, (b) monthly 
bank reconciliations, and (c) all cancelled checks. 


PROPOSED CONCLUSIONS 
By reason of the facts found in paragraph 2 above, respondents 
have willfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)). 


By reason of the facts found in paragraph 3 above, respond- 
ents have willfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and section 201.43(a) of the regulations 


(9 CFR 201.43 (a) ). 


By reason of the facts found in paragraph 4 above, respondents 
have willfully violated section 401 of the Act (7 U.S.C. 221). 


PROPOSED ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: (1) issuing, or 
causing to be issued, checks to any person in payment of the net 
proceeds resulting from the sale of consigned livestock in com- 
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merce without maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when pre- 
sented for payment; and (2) failing to transmit or deliver to the 
consignor or other persons entitled thereto the net proceeds due 
them from the sale of consigned livestock in commerce, in con- 
formity with section 201.43(a) of the regulations. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business under the Act, including among other things: (a) 
a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth, (b) monthly bank reconciliations, and 
(c) all cancelled checks. 


Respondent J. H. Brown is suspended as a registrant under the 


Act for a period of 30 days. 


(No. 12,352) 
In re T. D. JACKSON and L. W. HATLEY, d/b/a AMORY COMMISSION 
CoMPANY. P&S Docket No. 4115. Decided March 11, 1969. 


Bond—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 


and desist from engaging in business under the act without being 
bonded therefor. 


Samuel J. Harris for complainant. 
Billy J. Funderburk, Amory, Miss., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed January 21, 1969, by the Packers and Stockyards Administra- 


tion, United States Department of Agriculture, charging that re- 
spondents violated the bonding provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


On February 10, 1969, respondents filed an answer in which 


they admit the jurisdictional allegations of the complaint, neither 
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admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order with findings of fact and conclusions based on 


the allegations of the complaint. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 
1. (a) T. D. Jackson and L. W. Hatley, d/b/a Amory Commis- 


sion Company, hereinafter referred to as the respondents, are 
partners with their principal place of business at Amory, Mis- 
sissippi. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Amory Commission Company stockyard, Amory, Missis- 


sippi, a posted stockyard under the Act. 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(3) Not registered, as partners, with the Secretary of 
Agriculture as a market agency to sell livestock in commerce on 


a commission basis; however, respondent Jackson was registered 
with the Secretary of Agriculture as a partner with Earl T. Sartin, 


d/b/a Amory Commission Company, as a market agency and 
dealer to buy and sell livestock in commerce. 

2. During the period from July 9, 1968, through October 22, 
1968, respondents engaged in the business of a market agency, 
selling livestock in commerce on a commission basis, without filing 


and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations, notwithstanding the fact that 
they had been informed of such bonding requirements on numer- 


ous occasions, including notification by certified mail on August 
21, 1968. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 


it is concluded that respondents have wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)), and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30). Inasmuch 
as respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 


be issued, the order will be issued. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 332 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from engaging in busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 12,353) 


In re GREENVILLE LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 4095. Decided March 11, 1969. 


Market agency—Employee purchases of consigned livestock—Employment 
of dealers—Accounts of sale—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuine untrue or incom- 
plete accounts of sale, employing dealers or other market agencies, and 


permitting employees to purchase livestock out of consignments for 
their accounts or accounts with others. 


Jerome S. Ducrest for complainant. 
C. T. Sanders and James W. Dillingham, Kansas City, Mo., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Acting Administrator, Packers and Stockyards Admin- 
istration, on December 3, 1968, charges that respondent violated 
various provisions of the Act and the regulations. In an answer 
filed on February 27, 1969, respondent admits the jurisdictional 
allegations in the Complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consents 
to the issuance of a specified order, with findings of fact and con- 
clusions based upon the allegations contained in the Complaint as 
the findings of fact and conclusions of the Secretary, requiring it 
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to cease and desist from the practices complained of in the Com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) The Greenville Livestock Commission Company, herein- 
after referred to as the respondent, is a corporation with its prin- 
cipal place of business located at Greenville, Texas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Greenville Livestock Commission Company stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. Respondent, at the stockyard, on or about 20 dates specified 
in the Complaint and at divers other times during the period from 
June 1, 1967 through December 31, 1967, permitted R. W. “Dickie” 
Cain, auctioneer-starter employee of respondent to purchase for 
his own account for speculative purposes livestock consigned to 
respondent for sale on a commission basis. 


3. Respondent, at the stockyard, on or about 13 dates specified 
in the Complaint and at divers other times during the period from 
October 1, 1967 through February 27, 1968, permitted a trading 
partnership composed of R. W. “Dickie” Cain, auctioneer-starter 
employee of respondent, and Dalroy Field to purchase for specula- 
tive purposes livestock consigned to respondent for sale on a com- 
mission basis. 


4. Respondent, on or about 10 dates specified in the Complaint 
and at divers other times during the period from June 1, 1967 
through February 28, 1968, in connection with the purchases, at 
the stockyard, of consigned livestock by R. W. “Dickie” Cain and 
the R. W. “Dickie” Cain-Dalroy Field partnership in the trans- 
actions described in Findings of Fact 2 and 3 above, in accounting 
to the consignors for the sale of their livestock, failed to transmit 
or deliver to said consignors full, true, and correct accounts of such 
sales in that respondent issued to them accounts of sale which 
merely showed initials, or numbers, or initial-numeral designa- 
tions, as the purchasers of their livestock, instead of R. W. 
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“Dickie” Cain or the Cain-Field partnership, as the case may be, 
copies of which incomplete and incorrect accounts of sale were 
made a part of the accounts and records of respondent. 


5. Respondent, during the period from June 1, 1967 through 
February 27, 1968, employed R. W. “Dickie” Cain, a dealer, within 
the meaning of the Act, and used him as its auctioneer and 
“starter”, notwithstanding that respondent’s officers and manage- 
ment had knowledge of the fact that said Cain was engaged in 
buying livestock, as a dealer, at the stockyard. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, and 
5 hereof, respondent has violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.48 (a), 201.57, and 201.66 of the regulations (9 CFR 201.43 
(a), 201.57, 201.66). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Permitting auctioneer employees and other employees of re- 
spondent engaged in the actual conduct of selling consigned live- 
stock by auction to purchase such livestock out of consignment 
for any purpose for their own account. 


2. Permitting trader-dealer partnerships composed of any em- 
ployees of respondent engaged in the actual conduct of the sale 
of consigned livestock by auction, or such employees and others, 
to purchase livestock out of consignment for any purpose for the 
account of such trader-dealer partnerships. 


8. Issuing accounts of sale which fail to show the true and 
correct names of the buyer of consigned livestock. 


4. Employing or permitting any person engaged in buying live- 
stock as a dealer or market agency, or any employee of such per- 
son, to perform any service or duty in connection with the furnish- 
ing by respondent of its services. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
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as a market agency subject to the Act, including copies of accounts 
of sale which show the full, true and correct names of the pur- 
chasers and sellers of livestock. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 12,354) 


In re WrLLIAM C. MCINTOSH. P&S Docket No. 3939. Decided 
March 17, 1969. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 9, 1968, suspending respondent 
as a registrant under the Act until he fully complies with the 
bonding requirements of the Act and the regulations. Complainant 
has now recommended that a supplemental order be issued termi- 
nating the suspension of respondent as a registrant under the Act 
as respondent has fully complied with the bonding requirements 
of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of July 9, 1968, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 12,355) 


In re CHARLES ALTON KELLY. P&S Docket No. 4100. Decided 
March 17, 1969. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on February 27, 1969, suspending 
respondent as a registrant under the Act until he fully complied 
with the bonding requirements of the Act and the regulations, 
Complainant has now recommended that a supplemental order 
be issued terminating the suspension of respondent as a registrant 
under the Act for the reason that respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of February 27, 1969, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 12,356) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket No. 
442. Decided March 18, 1969. 


Rates and charges—Proceeding vacated—§ 203.11 


Where neither current economic conditions, the present marketing structure 
in the trade territory nor any other circumstances now existing require 
the continuation of this proceeding, it is vacated and dismissed in con- 
formity with § 203.11 of the regulations. 

Paul M. Donovan for Packers and Stockyards Administration. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). By a petition filed 
on November 27, 1968, the respondent requested that the rate 
order in this proceeding be vacated and the proceeding dismissed 


in conformity with § 203.11 of the statements of general policy 
under the Packers and Stockyards Act (9 CFR 203.11). Notice of 
the petition and its contents was published in the Federal Register 
on February 11, 1969 (34 F.R. 1987), and, although interested 


persons were afforded an opportunity to file written data, views, 
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comments, or arguments with respect to the petition, no such docu- 
ments were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory nor 
any other circumstances now existing require the continuation 
of this proceeding. Therefore, the Administration recommended 
that respondent’s petition be granted and the order now in effect 
in this proceeding be vacated and the proceeding be dismissed: 
Provided, however, That such dismissal will not preclude the in- 
stitution of another rate proceeding in the future against respond- 
ent if the Administration deems such a proceeding warranted 
under the Act. 


Since the parties are agreed and under the circumstances, the 


petition filed by respondent on November 27, 1968, is granted and 
the basic order and any other order in effect as of the effective 
date of this order are hereby vacated and this proceeding is hereby 


dismissed without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 


days after their date. Since this order terminates the formal pro- 


cedure with respect to changes in respondent’s rates and charges, 
it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 


(No. 12,357) 
In re JOHNNY J. LUKSA. P&S Docket No. 4111. Decided March 20, 
1969, 
Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and issuing 


insufficient funds checks in payment thereof. 
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James S. Krzyminski for complainant. 


Hilliard, Smith, Mullin & Sebesta, Caldwell, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 


plaint filed on January 18, 1969, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 


ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 


regulations. 


Respondent filed an answer on February 24, 1969, in which he 
admits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 


issuance, without further notice, of a specified order containing 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 


order consented to by respondent be issued. 


FINDINGS OF FACT 


1, (a) Johnny J. Luksa, hereinafter referred to as the respond- 


ent, is an individual whose address is P. 0. Box 412, Caldwell, 
Texas 77836. 


(b) Respondent at all times material herein was engaged 
in the business of buying and selling livestock in commerce for his 


own account as a dealer within the meaning and subject to the 
provisions of the Act. 


2. (a) Respondent, in connection with his operations as a 


dealer, during the period from February 24, 1968, to August 3, 
1968, on 24 different dates, purchased livestock on account at 
Angleton Livestock Commission Company, Inc. stockyard, Angle- 


ton, Texas, a posted stockyard under the Act, hereinafter referred 
to as the stockyard. In connection with such purchases of livestock 


in commerce, respondent issued checks as set forth below, in pur- 
ported partial payment of his account with Angleton Livestock 


Commission Co., Inc., which checks were returned unpaid by the 
bank upon which they were drawn because respondent did not 
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have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Cheok Amount of Check 
(1968) 
May 18 $11,861.61 
June 1 17,441.97 
August 3 1,189.33 
August 3 11,372.75 


(b) As of the date of the issuance of the Complaint, respond- 
ent had failed to pay the balance of his account with Angleton 


Livestock Commission Co., Inc., for livestock purchased by re- 
spondent at the stockyard during the period from February 24, 
1968, to August 3, 1968, and despite demands by Angleton Live- 


stock Commission Co., Inc., for payment, still owed $14,180.74, 
for such livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43 (b)). 

Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) Issuing checks or 


drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts; 


and (2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served upon the parties. 


(No. 12,358) 


In re L. E. ROWLAND & SONS Co. P&S Docket No. 4114. Decided 
March 20, 1969. 


Paeker—Failure to pay—Cease and desist—Consent 


Respondent is ordered to eease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 
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James S. Krzyminski for complainant. 
Overbeck and Warner, Cincinnati, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on January 16, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on March 13, 1969, in which it ad- 
mits the jurisdictional allegations of the complaint, neither admits 


nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 


a specified order, with findings of fact and conclusions, for the 
purposes of this proceeding only, based upon the allegations con- 


tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) L. E. Rowland & Sons Co., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 


ness located at 419 Findlay Street, Cincinnati, Ohio. 


(b) Respondent at all times material herein was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
during the period from June 22, 1967, through July 8, 1968, on 


261 different dates, purchased livestock in commerce on account 
from Tri-State Farms, Inc., d/b/a Cincinnati Livestock Company, 
Cincinnati, Ohio, and failed to pay the full purchase price of such 
livestock. As of the date of the issuance of the Complaint and 


Notice of Hearing, there remained unpaid a total of $44,665.61 
for such livestock purchased by respondent. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in unfair practices in commerce in viola- 


tion of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43 (b) of the regulations (9 CFR 201.43 (b) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents, and employees, direct- 
ly or through any corporate or other device, shall cease and desist 


from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,359) 


In re JAMES SHAMBRO. P&S Docket No. 4119. Decided March 24, 
1969. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 


the act without being bonded therefor. 


Samuel J. Harris for complainant. 
Walter W. O’Hara, Carbondale, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 23, 1969, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 





342 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 28 A.D. 341 


On March 6, 1969, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based on 
the allegations of the complaint. Complainant has recommended 
that the cease and desist order consented to by respondent be 
issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act, as respondent has 
complied with the bonding requirements of the Act and the regula- 
tions. 


FINDINGS OF FACT 


1. (a) James Shambro, hereinafter referred to as the respond- 
ent, is an individual whose address is 16 Cemetery Street, Carbon- 
dale, Pennsylvania 18407. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on November 29, 1966. Respondent was notified by certified mail 
on or about November 8, 1966, of such termination date and was 
informed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to engage 
in the business as a dealer in commerce after such termination 
date. Notwithstanding such notice, respondent continued to en- 
gage in the business of a dealer buying and selling livestock in 
commerce for his own account without filing and maintaining a 
reasonable bord or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.80). Inasmuch as respondent 
has consented to the issuance of the cease and desist order set 
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forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 


thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 12,360) 


In re W. HAROLD GOODMAN. P&S Docket No. 4071. Decided March 
27, 1969. 


Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on October 22, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on March 12, 1969, in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
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hearing and the report of the Hearing Examiner, and consents 
to the issuance, without further notice, of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) W. Harold Goodman, hereinafter referred to as the 
respondent is an individual whose address is Garrett Road, Mid- 
land, Georgia. 

(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the Complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 

8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 


graph II of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 
By reason of the facts set forth in Finding of Fact 3 herein, 


respondent has violated section 312(a) of the Act, supra, and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
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having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts; 
and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,361) 


In re RUSSELL POWELL and MADISON POWELL, d/b/a POWELL 
BROTHERS. P&S Docket No. 4081. Decided March 27, 1969. 


False weights—Suspension of registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at 
other than their true and correct weights, paying for livestock on the 
basis of such false weights, issuing untrue or incomplete scale tickets 
and accounts of sale, failing to maintain in their records accurate scale 
tickets and accounts of sale and failing to operate livestock scales in 
accordance with regulations, and are suspended as registrants under the 
act for a period of 15 days. 


James S. Krzyminski for complainant. 
W. F. Daniels, Fayette, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 6, 1968, as amended on March 13, 1969, 


by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondents with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondents filed an answer to the amended complaint on 
March 138, 1969, in which they admit the jurisdictional allegations 
of the amended complaint, neither admit nor deny the remaining 
allegations, waive oral hearing and the report of the Hearing 
Examiner, and consent to the issuance, without further notice, 
of a specified order containing findings of fact and conclusions, 
based upon the allegations contained in the amended complaint. 
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Complainant has recommended that the order consented to by 
the respondents be issued. 


FINDINGS OF FACT 


1. (a) Russell Powell and Madison Powell, hereinafter referred 
to as the respondents, are partners d/b/a Powell Brothers with 
their principal place of business located at Fayette, Missouri. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operating 
a buying station known as Powell Brothers Hog Market, herein- 
after referred to as the buying station, located at Fayette, Mis- 
souri; 


(2) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondents, on May 9, 10 and 13, 1968, in the transactions 
referred to in paragraph II of the amended complaint, in connec- 
tion with the weighing of livestock purchased by respondents in 
commerce on a weight basis at the buying station, (1) weighed 
the livestock at less than their true and correct weights; (2) issued 
scale tickets and accounts of sale to the sellers of the livestock on 
the basis of such weights; and (3) paid the sellers of said livestock 
on the basis of such weights. 


3. Respondents, on May 9, 10 and 13, 1968, in the transactions 
set forth in paragraph II of the amended complaint, issued to the 
sellers of the livestock incomplete scale tickets which failed to set 
forth all information required by the regulations, in that such 
scale tickets were not serially numbered, and did not show the 
dates of the weighings, the names of the sellers, the number of 
head of livestock weighed, and the name or initials of the person 
who weighed the livestock. 


4. Respondents, in connection with the transactions set forth in 
paragraph II of the amended complaint, failed to keep accounts 
and records which fully and correctly disclosed all transactions 
involved in their business in that respondents (1) failed to pre- 
pare and make a part of their accounts and records, copies of 
scale tickets issued in connection with such purchases of livestock 
and, (2) prepared and made a part of their accounts and records, 
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copies of accounts of sale showing incorrect weights for the live- 
stock as specified in said paragraph II of the amended complaint. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.49, 201.55 and 201.71 of the regulations 
(9 CFR 201.49, 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have violated section 312(a) of the Act, supra, and 
sections 201.49 and 201.73-1 of the regulations (9 CFR 201.49, 
201.78-1). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221), 
and section 201.46(a) of the regulations (9 CFR 201.46(a)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondents be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons in connection with purchases of livestock in 
commerce, shall cease and desist from: (1) weighing livestock at 
other than their true and correct weights; (2) issuing scale tickets 
and accounts of sale to sellers of livestock showing weights other 
than the true and correct weights of the livestock; (3) paying 
sellers of livestock on the basis of such weights; (4) issuing to 
sellers of livestock scale tickets which fail to set forth all informa- 
tion required by the regulations; (5) failing to maintain as part 
of their accounts and records accurate and complete copies of 
scale tickets and accounts of sale; (6) failing to operate livestock 
scales, owned or controlled by respondents, in accordance with the 
regulations under the Act constituting INSTRUCTIONS FOR 
WEIGHING LIVESTOCK. 


Respondents shall keep, or cause to be kept, accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in their business under the Act, including, among other 
things, true and correct copies of accounts of sale, and true and 
correct copies of scale tickets prepared in conformity with the 
regulations. 
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Respondents are suspended as registrants under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 12,362) 


In re GROVER C. DAvis. P&S Docket No. 4030. Decided March 27, 
1969. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and from issuing 
insufficient funds checks in payment thereof. 


Samuel J. Harris for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondent failed to file 
an answer to the complaint alleging that the respondent had issued 
checks for payment of livestock which were not paid because of 
insufficient funds. Based upon the default, the hearing examiner 
recommended a decision to the effect that the respondent had vio- 
lated the act as charged and he proposed the issuance of a cease 
and desist order. The respondent did not file exceptions to the 
report. 





————— 


The hearing examiner’s proposed findings of fact, conclusions 
and order are adopted as the final findings of fact, conclusions and 
order herein. 







The order shall become effective on the sixth day after service 
of a copy upon respondent. 






HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 










PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
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It was instituted by a complaint filed on August 16, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, of Creswell, Oregon, regis- 
tered under the Act as a livestock dealer and market agency, was 
charged with failing to pay when due for livestock purchased. 


Copies of the complaint and the rules of practice were personally 
served on respondent on October 19, 1968, and he was notified in 
writing that an answer should be filed within 20 days and that 
failure to deny the allegations of the complaint would constitute 
admission of them. Respondent has filed no answer. On December 
16, 1968, complainant recommended issuance of the cease and 
desist order proposed below. 


The proceeding was assigned to Hearing Examiner Jack W. 
Bain on January 17, 1969, and on January 21 he issued a recom- 
mended decision without further investigation or hearing, pur- 
suant to Section 202.9(c) of the Rules of Practice (7 CFR 202.9 


(c)). 
PROPOSED FINDINGS OF FACT 


1. Grover C. Davis, the respondent, is an individual whose ad- 
dress is Creswell, Oregon. He is and was at all times material 
herein engaged in the business of buying and selling livestock 
in commerce for his own account and registered with the Secre- 
tary of Agriculture under the Act as a market agency and dealer 
to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank because respondent did not have sufficient funds on de- 
posit in the account upon which the checks were drawn. 


Date No. of Amount of 

1967 Head Purchased From Check 
March 15 8 Coos-Curry Livestock Auction, Inc. $136.00 
March 22 5 = 239.99 
March 18 5 Schricker Livestock Auction, Inc. 232.00 
March 25 5 “ 366.42 
April 8 9 - 288.80 
April 15 4 = 103.35 


3. In the transactions listed in Finding 2, and in purchases 
of livestock from Schricker Livestock Auction, Inc., for $210.88 
on July 1, 1967, and $560.62 on July 15, 1967, respondent failed 
to pay, when due, the full purchase price of the livestock. 
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PROPOSED CONCLUSIONS 


Issuing insufficient funds checks in payment for livestock pur- 
chased, and failing to pay in full when due for livestock purchased, 
constitute unfair practices in violation of Section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 210.48(b) of the regulations 
(9 CFR 201.43(b)). These violations authorize the order set out 
below, which should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce, 
and from issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks. 


This order shall become effective on the sixth day after service 
thereof on respondent, and copies hereof shall be served upon 
the parties. 
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} Repacking—Disputed amount 


Where respondent has not established breach of the repacking agreement 
by complainant and respondent’s damages therefrom, respondent is liable 
to complainant for the balance of the purchase price of the melons. 


Max Nelson, New York, New York, for complainant. 
Respondent pro se. 


Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $160 in connection with 
the purchase and sale of certain Honeydew melons in interstate 
commerce, 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the 
report of investigation was also served upon complainant. Re- 


spondent filed an answer to the complaint, denying liability for 


the amount claimed and averring that complainant failed to carry 


out the terms of the agreement between the parties. Since the 
amount involved herein does not exceed $1500, the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20) is ap- 


plicable, Pursuant to such procedure, complainant filed an opening 


statement, respondent filed an answering statement, and complain- 
ant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Lester Wishnatzki, 
Joseph Wishnatzki and Daniel Nathel, doing business as Wishnat- 


zki & Nathel, whose address is 301-303 Row C, New York City 
Terminal Market, Hunts Point, Bronx, New York. 


2. Respondent is an individual, Alex Levinson, doing business 


as Mountain Produce Company, whose address is Box 269, Monti- 
cello, New York. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about June 4, 1968, in the course of interstate com- 


merec and by oral contract, complainant sold to respondent six 
crates of cantaloupes, at $11 per crate, and 100 crates of Honey- 
dew melons, at $8 per crate, for a total invoice price of $866, f.o.b. 


New York City Terminal Market, Hunts Point, Bronx, New York. 


These melons had been received by complainant from points out- 


side the State of New York. The purchase was made by respond- 
ent’s buyer, Hyman Fox, who personally inspected the melons at 
complainant’s place of business. 


4, Complainant shipped on June 4, 1968, by truck from the New 
York City Terminal Market, Hunts Point, Bronx, New York, to 


respondent at Monticello, New York, the cantaloupes and Honey- 
dew melons referred to in Finding of Fact 3. Respondent accepted 


the melons upon arrival without protest. 
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5, Respondent has paid complainant $706 of the purchase price 


of the melons, leaving an unpaid balance of $160 in dispute. 


6. The formal complaint was filed on July 29, 1968, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent attempts to justify his failure to pay the full pur- 
chase price for the Honeydew melons by contending that com- 


plainant failed to live up to an agreement to repack the melons 


and to deliver only sound fruit. Respondent alleges that he at- 
tempted to return to complainant 20 crates of the Honeydews 
which were rotten, but that complainant refused to accept them. 


Complainant “categorically and absolutely” denies that respond- 


ent attempted to return 20 crates of Honeydew melons. Complain- 
ant states that respondent did attempt to return seven crates of 
melons on June 10, 1968, six days after they had been purchased, 


and that complainant refused to accept them because of the delay 
in making the protest. Complainant’s evidence shows that it re- 


ceived 231 crates or boxes of Size 9 Honeydew melons, and com- 


plainant states in its opening statement that the melons were 
carefully repacked and were sold on June 4, 1968, the date of 


respondent’s purchase, at a price of $8 per crate to each purchaser, 
with the exception of 16 “poor repacks” which were sold at $1.50 


per crate, and five crates lost in repacking. Respondent purchased 
100 crates of the Honeydews and four other buyers purchased 
varying quantities from five to 75 crates. Complainant further 


states that it received no complaints and no returns of melons 


from the other purchasers. Respondent has offered no substantial 
evidence to support his position in this case. His answering state- 
ment appears to be based more on theory than established fact, 


as evidenced by the statement, “Evidently they did not repack 


the ones that we received, Their claim of losing nine crates in 


a car is not true according to our buyer.” Respondent refers re- 
peatedly to what his buyer Hyman Fox told him, but respondent 
failed to submit in evidence any direct sworn statement by Mr. 


Fox. The only communication in the record from Hyman Fox is 


an undated letter addressed to the Department, in which he states 


that, “These melons were purchased on the assumption that they 
were to (be) repacked and delivered to us in sound condition. 
However this was not done properly. The Honeydews we received 


and delivered to our customers were returned to us one and two 
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days later.” Fox further states that the melons were repacked 
after being returned from the customers and that respondent lost 
20 crates in repacking. Neither Fox nor respondent deny that 
Fox inspected the melons at the time and place of purchase. 


On the basis of the record, we must conclude that complainant 
by a preponderance of evidence has sustained its burden of proof. 
Respondent, on the other hand, has failed to establish by any 
convincing evidence that complainant breached the agreement 
between the parties and that respondent was damaged as a result 
of such breach. We further conclude that respondent’s failure 
to pay complainant the balance of the purchase price of the melons 
in question was in violation of Section 2 of the Act. Complainant 
should be awarded reparation against respondent in the amount 
of $160, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $160, with interest thereon 
at the rate of 6 percent per annum from July 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,364) 


Six L’s PACKING COMPANY, INC. v. DOTA BROKERAGE COMPANY. 
PACA Docket No. 2-856. Decided March 17, 1969. 


Dismissal—Death of respondent 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION AND ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $4,271.50 against respondent in connection with trans- 
actions in interstate commerce involving two shipments of toma- 
toes. A copy of the complaint was served upon respondent, who 
filed an answer denying liability and requesting an oral hearing. 
The hearing was held at Miami, Florida, on November 15, 1968. 
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Under date of February 19, 1969, complainant’s counsel notified 
the presiding officer that Joseph M. Dota, d/b/a Dota Brokerage 
Company, the respondent herein, died on December 7, 1968, and 
moved for the substitution of the administratrix of the estate of 
Joseph M. Dota, deceased, as party respondent in this proceeding. 
A copy of the death certificate of Joseph M. Dota was attached 
to the notice and motion. 


We have previously held that upon the death of an individual 
respondent in a pending reparation proceeding, we have no author- 
ity under the Act to allow the substitution of an executor or ad- 
ministrator as the party respondent, nor could we issue a repara- 
tion order against such a representative. Anonymous, 7 A.D. 14; 
Barbera Packing Corporation v. McCaffrey Bros. Co., 19 A.D. 123; 
The Landon Co. v. Pete’s Garden Spot, 23 A.D. 1288. Accordingly, 
the motion for substitution is denied and the complaint should 
be and is hereby dismissed. 


Copies of this order shall be served upon complainant and the 
administratrix of the estate of respondent. 


(No. 12,365) 


DONALD BARKLEY v. G. C. MARTIN. PACA Docket No. 2-851. De- 
cided March 19, 1969. 


Broker—Consignment—Merchantability 


Where respondent broker remitted to complainant the net proceeds of the 
beans sold, which amount was the difference between the gross proceeds 
and respondent broker’s expenses in his authorized handling of the 
rejected beans which were unmerchantable at consignment destination, 
the complaint is dismissed. 


Damages—aAttorney’s fees not constituting 


Cost of prosecuting or defending against a complaint under the act does not 
constitute damages to which either party is entitled. Respondent’s 
request for reparation against complainant for attorney’s fees in this 
proceeding is denied. 


Donald G. Kendall, Bakersfield, California, for complainant. 
William J. Kershner, Conley and Kershner, Houston, Texas, for 
respondent. 
William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,625 against respondent in connection with a transac- 
tion in interstate commerce involving one truckload of green 
beans. A copy of the report of investigation prepared by the De- 
partment was served upon complainant. A copy of the formal 
complaint and a copy of the investigation report were served upon 
respondent. Respondent filed an answer denying liability and re- 
questing an oral hearing. 


An oral hearing was held at Houston, Texas, on September 18, 
1968. Complainant was not represented at the oral hearing but 
the deposition of one witness was received in evidence on his be- 
half. Respondent was represented by counsel and three witnesses, 
including respondent, testified on his behalf. Respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Donald Barkley, is an individual whose address 
is P. O. Box 1, Edison, California. 


2. Respondent, George Calvin Martin, is an individual, doing 
business as G. C. Martin, whose address is 202 North Loop, West, 
Suite No. 1117, Houston, Texas. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or before June 8, 1967, respondent sold for the account 
of complainant a total of 425 crates of green beans to nine Houston 
dealers at $6.75 per crate, delivered Houston, Texas. On June 8, 
1967, respondent telephoned Robert C. Weber, Sales Manager for 
complainant, and advised Weber that he had orders for 425 30- 
pound crates of green beans. It was agreed that respondent would 
send a truck for the beans; that complainant would invoice re- 
spondent at $6 per crate, f.o.b. Edison, California, less respond- 
ent’s brokerage of 10 cents per crate; and that respondent would 
collect from the purchasers and remit the invoice price, less brok- 
erage. 


4. On June 8, 1967, complainant loaded 425 crates of green 
beans on a refrigerated truck hired by respondent. The truck 
arrived at Houston, Texas, on the evening of June 12, and the 
beans were tendered to the purchasers. Five purchasers accepted 
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190 crates and the balance was rejected. On June 18, 1967, re- 
spondent advised Weber that 235 crates had been rejected and that 
the purchaser of 35 crates wanted an allowance of 50 cents per 
crate. Weber granted such allowance. Two of the rejected crates 
were lost in handling. On June 14, Weber told respondent to hire 
a truck and send the remaining 233 crates to West Coast Produce 
& Cold Storage, San Antonio, Texas, on a consignment basis. 
Respondent sent complainant the following telegram on June 14: 


“AS PER CONVERSATION WITH BOB WEBER, 233 
CRATES KY BEANS, WEST COAST PRODUCE, SAN 
ANTONIO, CONSIGNED, THANKS.” 


5. The 233 crates of green beans were shipped to West Coast 
Produce & Cold Storage. The beans were unmerchantable on ar- 
rival. 


6. On August 2, 1967, respondent sent complainant an account 
sales showing 190 crates of beans sold for $1,265, freight and 
other expenses of $382.50, and net proceeds of $882.50. This ac- 
count sales was accompanied by respondent’s check in the amount 
of $882.50. 


7. The formal complaint was filed October 25, 1967, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The first issue in this proceeding concerns the relationship 
between complainant and respondent in the transaction involved 
herein. Complainant alleged that he sold the 425 crates of green 
beans to respondent. Respondent denied this allegation and alleged 
that he was complainant’s authorized broker in selling the beans. 


In support of his position, complainant submitted in evidence 
the deposition of Robert C. Weber, who testified that he sold the 
beans to respondent at $6 per crate, f.o.b. Edison, California, 
“protecting him 10¢ a crate brokerage.” Complainant also sub- 
mitted in evidence a copy of the invoice sent to respondent which 
states that the beans were sold to respondent at $6 per crate 
f.o.b., or a total of $2,550, less brokerage of $42.50. 


Respondent testified that he was in the brokerage business; that 
he had been selling potatoes for complainant prior to the trans- 
action in question; that, as a result of discussions with Weber, 
he obtained orders for 425 crates of green beans at $6.75 per 
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crate delivered; and that he called Weber and gave him these 
orders. Respondent further testified that his understanding with 
Weber was that on pool shipments, as here, complainant would 
invoice him, and he would collect from the purchasers and pay 
complainant the invoice price, less brokerage. Leon McCuistion, 
an employee of respondent, testified that respondent acted as 
broker for complainant in approximately six other transactions. 

As contended by respondent, the fact that complainant agreed 
to pay respondent a brokerage is convincing evidence that respond- 
ent was complainant’s authorized broker in selling the beans. 
Complainant offered no explanation to the contrary. Furthermore, 
Weber wrote a letter to respondent on August 2, 1967, which 
reads, in part, as follows: 


“George, you were our broker in Houston at the time and it 
was your responsibility to inform the shipper of all transac- 
tions concerning any shipment to you.” 


On the basis of the evidence before us, it is concluded that re- 
spondent sold the 425 crates of beans as the authorized broker 
of complainant. 

The next issue is whether Weber authorized respondent to ship 
the rejected beans to West Coast Produce & Cold Storage for 
handling on a consignment basis. Respondent testified that he 


received such authorization in a telephone conversation with 
Weber on June 14 and that he sent the confirming telegram set 


forth in Finding of Fact 4. Weber denied that he authorized re- 
spondent to consign the produce. Admittedly, Weber received 
respondent’s telegram and made no objection thereto. 
Respondent’s testimony as to the consignment is corroborated 
by that of Leon McCuistion and A. B. Silva, an employee of the 
Texas Department of Agriculture. These two witnesses testified 


that they were present in respondent’s office when he spoke to 
Weber on June 14. Silva further testified that he suggested the 


sending of the confirming telegram. It is concluded that Weber 
authorized respondent to ship the 233 rejected crates to West 
Coast Produce & Cold Storage. 


During the investigation of the informal complaint, the De- 
partment received from West Coast Produce & Cold Storage a 
U.S.D.A. Dump Certificate for 177 bushels and a donation ticket 
for 56 bushels. The indication is that the 233 crates of beans re- 
ceived by West Coast Produce & Cold Storage had no commercial 
value. Respondent remitted to complainant net proceeds of $882.50, 
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being the difference between the gross proceeds of $1,265.00 and 
the expenses of $382.50. Such expenses consisted of $297.50 for 
freight between Edison and Houston, $70 for freight between 
Houston and San Antonio, $12.50 for ice and $2.50 for loading. 
According to respondent, he did not deduct for brokerage because 
of the small return. In view of the foregoing, the complaint should 
be dismissed. 

Respondent in his answer requested an award of reparation 
against complainant for reasonable attorney’s fees of $350 in- 
curred by respondent in this reparation proceeding. This request 
is denied. The cost of prosecuting or defending against a com- 
plaint under the act does not constitute damages to which either 
party is entitled as a result of a violation of section 2 of the act. 
Hart Cherry Packers, Inc. v. Johnston Pie Co., 22 A.D. 733; 
Knapp-Sheriff-Koelle v. Mendelson-Zeller, 18 A.D. 508. See also 
Meeker v. Lehigh Valley R. R. Co., 236 U.S. 412 (1915). 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 12,366) 


J. A. WooD COMPANY v. TED SOBIECH. PACA Docket No. 2-739. 
Decided March 21, 1969. 


Onions—F.o.b. transaction—Grade—Rejection 


Where complainant breached the contract in that the onions failed to grade 
as expressly guaranteed at contract destination and respondent’s re- 
jection thereof was with reasonable cause, the complaint is dismissed. 


Damages—Burden of proof 


Where respondent has not sustained his burden of proof in claiming damages 
in replacing the onions he rejected from complainant, respondent’s 
counterclaim is dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Joseph F. X. Nowicki, Granik, Garson, Silverman & Nowicki, New York, 


New York, for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed, and subsequently amended, wherein 
complainant requests an award of reparation against respondent 
in the amount of $2,019.36 in connection with a transaction in- 
volving two “piggyback” trailers of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint, as amended, was served upon respondent, who filed an 
answer and counterclaim thereto, denying liability to complainant 
and requesting an award of reparation against complainant in 
the sum of $1,650.90. 

An oral hearing was held at New York, New York, on October 
11, 1968, pursuant to respondent’s request. Complainant was rep- 
resented at the hearing by an authorized representative, and re- 
spondent was represented by counsel. No witnesses were called to 
testify for complainant, nor were any depositions offered in evi- 
dence on its behalf. Three witnesses appeared at the hearing and 


testified for respondent, Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. At the time of the 


transaction involved herein, complainant was licensed under the 
act. 


2. Respondent is an individual, Thaddeus John Sobiech, doing 
business as Ted Sobiech, whose address is P. O. Box 158, Pine 
Island, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On June 12, 1967, in the course of interstate commerce, 
complainant, acting through its employee, Jack McManus, sold 
to respondent 1,662 50-pound bags of yellow Granex-Grano type 
onions, Copperhead brand, at an agreed price of $1.55 per bag, 
f.o.b. loading point in the State of Arizona, with a grade of U.S. 
No. 1 guaranteed to contract destination at Port Jervis, New York. 


4, On the date of sale, June 12, 1967, the onions involved herein 
were contained in equal quantities in two “piggyback” vans, PFC 
130292 and PFC 150652, located in Tolleson, Arizona. As a result 


of the Federal inspection made of the onions in each of the vans 
at Tolleson, beginning on the morning of June 10 and ending in 
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the evening of June 12, 1967, for both vans, the onions in both 
vans were certified as U.S. No. 1 grade (Granex-Grano), 1% to 
314, inches. 

5. On June 12, 1967, complainant gave instructions to the 
carrier to load vans PFC 130292 and PFC 150652 on a flatcar 
and deliver to respondent at Jersey City, New Jersey. On the 
following day, June 13, 1967, complainant confirmed the ship- 
ment by telegram to respondent, as follows: 


“SHIPPED YOU JERSEY CITY 12TH PFC 130292 PFC 


150652 MANIFEST 1662 USONE MEDIUM COPPER- 
HEAD ONIONS 1.55 FOB...” 


6. Upon receipt of the foregoing telegram respondent tele- 
phoned complainant and talked with McManus, reminding him 
(McManus) that the contract destination of the shipment was 
Port Jervis, New York, and not Jersey City, New Jersey, as stated 
in complainant’s confirming wire. McManus replied that com- 
plainant would divert the shipment and that the vans would be 
taken off at Port Jervis. Such was not done, however, and the 
onions proceeded to Croxton Yards in Jersey City. When this in- 
formation came to respondent’s attention, he then requested the 
carrier to move the two vans of onions to Port Jervis. The carrier 
complied, and the onions arrived at Port Jervis on June 23, 1967. 


7. Federal inspection was made at Port Jervis on June 23 of 
the onions involved herein. The results of that inspection, in rele- 
vant part, are as follows: 


Van PFC 180292: 


“Temperature of product: At doorway, bottom layer 74°F., 
top layer 76°F. 

“Condition: Generally firm and slightly damp. Damage by 
sunken areas affecting 1 to 2 outer scales average 1%. Decay 
ranges from 1 to 9%, averages 3% decay mostly Bacterial 
Soft Rot in advanced stages. 

“Remarks: This inspection and certificate is restricted to 3 
upper layers.” 


Van PFC 150652: 


“Temperature of product: At doorway, bottom layer 77°F., 
top layer 78°F. 


“Condition: Mostly firm and slightly damp. Many onions 
show slight surface mold on outer papery scales. Damage by 
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Black Mold ranges from 2 to 8%, averages 5%. Damage by 
sunken areas ranges from 1 to 4%, averages 2%. Decay 


ranges from 1 to 8%, averages 4% decay. Mostly Bacterial 
Soft Rot in advanced stages. 


“Remarks: This inspection and certificate is restricted to 3 

upper layers.” 

8. Respondent, still on June 23, sent the following telegram to 
complainant: 


“PIGGYBACK ARRIVED TODAY INSPECTION MADE 
TODAY PFC 130292 AVERAGE 3% DECAY ON INSPEC- 
TION DID NOT MAKE US ONE ARRIVAL WE NOT AC- 


CEPT PFC 150652 AVERAGE 4% DECAY ON INSPEC- 
TION DID NOT MAKE US ONE ARRIVAL WE DO NOT 
ACCEPT.” 
Complainant wired a reply to respondent on the following day, 
June 24, as follows: 


“RE YOUR WIRE DATED 6-23-67 5:40 P.M. REFERENCE 
PIGS PFC 130292 PFC 150652 APPEARS THESE CARS 
DELAYED IN TRANSIT. NOT ACCEPTING YOUR RE- 


JECTION. THESE ONIONS SOLD FOB AND DO NOT 


MAKE ABNORMAL DELIVERY. IF YOU DO NOT AD- 


VISE BY RETURN WIRE THAT YOU ARE ACCEPTING 
AND PAYING FULL INVOICE PRICE WE WILL DIVERT 


AND HOLD YOU LIABLE FOR ANY DAMAGES SUF- 
FERED, ADVISE QUICK.” 


9. Respondent did not rescind his rejection of the onions, and 
on June 26, 1967, complainant diverted the produce elsewhere for 
disposition. 


10. The formal complaint was filed on: November 22, 1967, 


which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The parties agree that on June 12, 1967, they entered into a 
contract which provided for the purchase, by respondent from 
complainant, of the onions involved herein. However, there is 
sharp conflict as to certain terms of this contract. Complainant, 


in this respect, contends that it warranted that the onions would 


grade U.S. No. 1 at shipping point in Tolleson, Arizona, and agreed 
that the onions would be billed to respondent at Jersey City, New 
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Jersey. This is denied by respondent, who alleges that the onions 
were guaranteed by complainant to grade U.S. No. 1 at contract 


destination, and that the agreed destination was Port Jervis, New 
York. 


At the oral hearing held in this proceeding, respondent testified 
that he purchased the onions involved herein from complainant’s 
Jack McManus in the course of a telephone call on June 12, 1968, 
at an agreed price of $1.55 per 50-pound sack, f.o.b. loading point 
in the State of Arizona, with a grade of U.S. No. 1 guaranteed 
to destination at Port Jervis, New York. Respondent further 


testified that when he received complainant’s telegram of June 
13 (Finding of Fact No. 5) confirming the sale and shipment of 


the onions to him at Jersey City, New Jersey, on the previous 
day, he telephoned McManus and reminded him that the contract 


destination was Port Jervis, New York, and not Jersey City, New 
Jersey ; that McManus then promised to divert the onions so that 


they would be “taken off in Port Jervis, New York;” but that 


this was not done and that the onions went on to Jersey City. 
Respondent, still further, testified that when he learned that the 


onions were at Jersey City, he requested the carrier to bring them 
over to Port Jervis; that the carrier complied, with the onions 


arriving in Port Jervis on June 23; and that the onions were then 


federally inspected at that place on that date, with the results 
as noted in Finding of Fact No. 7. Subsequently, according to 
respondent, the onions were rejected to complainant by means of 


the telegram of June 23 to complainant (Finding of Fact No. 8). 


Complainant did not offer the oral testimony of any witnesses 
at the hearing, nor did it submit in evidence any deposition testi- 
mony. While complainant’s representative did offer in evidence 


the exhibits attached to the formal complaint, neither this evi- 
dence nor that evidence contained in the report of investigation 


is sufficient to sustain complainant’s contentions regarding the 
disputed terms of the contract. On the other hand respondent’s 
testimony, unimpeached by complainant and given by one who 


was an actual participant in the making of the contract, is suffi- 
cient in our view to establish that the disputed terms of the con- 


tract were as alleged by respondent: that the onions were guaran- 
teed to grade U.S. No. 1 at contract destination, Port Jervis, New 
York, and we so conclude. We also conclude that the results of 


the Federal inspection made of these onions at Port Jervis on 


June 28 are sufficient evidence upon which to base a further con- 
clusion that the onions failed to grade U.S. No. 1 at that time and 
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place, in violation of contract requirements. Respondent’s subse- 
quent rejection of the onions was therefore not without reasonable 


cause, and was not in violation of section 2 of the act. According- 


ly, it is concluded that complainant has failed to establish a cause 
of action against respondent herein, and that the complaint should 
be dismissed. 

Respondent, as we have mentioned earlier in our preliminary 
statement, has filed a counterclaim against complainant, request- 
ing damages in the amount of $1,650.90 as the result of complain- 


ant’s failure to deliver onions meeting the requirements of the 
contract of June 12. Briefly, respondent alleges that onions pur- 


chased on July 11, July 15, and July 20, 1967, to replace those 
rejected herein on June 28, cost a total of $5,727.00, delivered Port 


Jervis, or $1,650.90 more than the delivered cost of the onions 
purchased herein from complainant. Complainant, however, has 


challenged the counterclaim, on the grounds that the “alleged 
replacement purchase cannot be considered as a timely replacement 


nor has respondent offered any evidence that he purchased a like 
kind and quality.” 


We think that complainant’s exceptions to respondent’s counter- 
claim are well-founded, for respondent has the burden of proving, 


by a preponderance of the evidence, the allegations of his counter- 
claim, and in the process, of refuting complainant’s challenge 
thereto. We are of the opinion that respondent has failed to sus- 
tain that burden. We conclude, therefore, that the counterclaim 


should be dismissed. 


ORDER 
The complaint is dismissed. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 12,367) 


APACHE DISTRIBUTORS v. TED SOBIECH. PACA Docket No. 2-985. 
Decided March 21, 1969. 


Onions—F.o.b. transaction—Grade—Rejection 


Where complainant breached the contract in that the onions failed to grade 
as expressly guaranteed at contract destination and respondent’s re- 
jection thereof was with reasonable cause, the complaint is dismissed. 
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Damages—Burden of proof 


Where respondent has not sustained his burden of proof in claiming damages 


in replacing the onions he rejected from complainant, respondent’s 
counterclaim is dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 


Joseph F. X. Nowicki, Granik, Garson, Silverman & Nowicki, New York, 


New York, for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed wherein complainant requests an 
award of reparation in the amount of $4,980 against respondent 


in connection with transactions involving four “piggyback” 
trailers of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer and 
counterclaim thereto, denying liability to complainant and re- 
questing an award of reparation against complainant in the sum 


of $3,664.55. 


An oral hearing was held at New York, New York, on October 
11, 1968, pursuant to respondent’s request. Complainant was 
represented at the hearing by an authorized representative, and 
respondent was represented by counsel. No witnesses were called 
to testify for complainant, nor were any depositions offered in 
evidence on its behalf. The oral testimony of three witnesses was 
given in evidence on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Apache Distributors, is a corporation whose 
address is P. O. Box 418, Glendale, Arizona. At the time of the 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent is an individual, Thaddeus John Sobiech, doing 
business as Ted Sobiech, whose address is P. O. Box 158, Pine 
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Island, New York. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. On June 10, 1967, in the course of interstate commerce, 
complainant, acting through its employee, Jim Jagger, sold to 
respondent 1,660 50-pound bags of yellow Granex-Grano type 
onions, All Vita brand, at an agreed price of $1.50 per bag, f.o.b. 
loading point in the State of Arizona, with a grade of U.S. No. 
1 guaranteed to contract destination at Port Jervis, New York. 


4, On the date of sale, June 10, 1967, the onions involved in 
this transaction were contained in equal quantities in two “piggy- 
back” trailers, SFTZ 500546 and SFTZ 500308, located in Glen- 
dale, Arizona. Also on the date of sale, June 10, 1967, the onions 
in trailer SFTZ 500308 were certified, after Federal inspection 
on that date at Glendale, as grading “approximately 85% U.S. 
No. 1 Quality (Granex-Grano), 134, to 314 inches” in size. 


5. Trailers SFTZ 500546 and SFTZ 500308 were loaded onto 
a flatear, SF 290076, and were billed out of Glendale, Arizona, on 
June 10, 1967, to respondent at Port Jervis, New York. This 
action was confirmed by complainant’s telegram to respondent, 
sent at 4:12 p.m. Pacific time on June 11, as follows: 


“SHIPPED YOU SFTZ 500546 AND 500308 OUT 10TH ON 
SF 290076 TO PORT JARVIS (sic) ROUTED SFEEL 
EACH WITH 830 SACKS SMALL MED ALL VITA 
BRAND ONIONS THANKS.” 


6. On June 14, 1967, in the course of interstate commerce, 
complainant, acting through its employee, Jim Jagger, sold to 
respondent 1,660 50-pound bags of yellow Granex-Grano type 
onions, All Vita brand, at an agreed price of $1.50 per bag, f.o.b. 
loading point in the State of Arizona, with a grade of U.S. No. 
1 guaranteed to contract destination at Port Jervis, New York. 


7. On the date of sale, June 14, 1967, the onions involved in 
this transaction were contained in equal quantities in two “piggy- 
back” trailers, FT 713338 and FT 311710, located in Glendale, 
Arizona. On the day prior to the sale, June 18, the onions in each 
of the trailers had been federally inspected and certified as U.S. 
No. 1 grade, (Granex-Grano), 134, to 314 inches. 


8. On June 14, 1967, trailers FT 713338 and FT 311710, having 
been loaded aboard flatcar TTX 602010, were billed out of Glen- 
dale, Arizona, to respondent at Jersey City, New Jersey. Included 
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at the bottom of the waybill was the typed notation: “For unload 
Pt. Jervis, N.Y. Inform Consignee at Pine Island, N.Y.” 


9. Flatcar SF 290076, with trailers SFTZ 500546 and SFTZ 
500308 aboard, was not cut out at Port Jervis, New York, as 
designated by the shipper, but went on to Croxton Yards, Jersey 
City, New Jersey, arriving there on June 16. Six days later the 
car was diverted by the carrier to the proper destination, Port 
Jervis, New York, where it arrived on June 22, with notice of 
arrival being given to respondent on June 23, 1967. 


10. Flatear TTX 602010, with trailers FT 713338 and FT 
311710 aboard, proceeded to the destination specified by com- 
plainant, Jersey City, New Jersey, arriving at Croxton Yards on 
June 20. Two days later, on June 22, the car was diverted by the 
carrier to Port Jervis, New York, where it arrived on June 22, 
with notice of arrival being given to respondent on June 23, 1967. 


11. Respondent obtained a Federal inspection, for condition 
only, of the onions in all four trailers on the afternoon of June 
23. The inspection, restricted to the three upper layers in each 
of the loads, revealed the following relevant information: 


Trailer SFTZ 500546: 


“Temperature of product: At doorway, bottom layer 65°F., 
top layer 66°F. 


“Condition: Mostly firm and slightly damp. Many onions 
show roots 1% to 34, inch in length. Damage by sunken areas 
affecting 1 to 2 outer scales averages 2%. Average 2% 
damage by surface mold. Decay ranges from 14 to 30%, 
averages 22% decay, mostly Bacterial Soft Rot in all stages. 
Some Gray Mold Rot.” 


Trailer SFTZ 500308: 


“Temperature of product: At doorway, bottom layer 68°F., 
top layer 70°F. 


“Condition: Mostly firm and fairly dry to slightly damp. 
Damage by sunken areas affecting 1 to 2 outer scales aver- 
ages 2%. Average 1% damage by surface mold. Decay ranges 
from 12 to 24%, averages 17% decay, mostly Bacterial Soft 
Rot in all stages. Some Gray Mold Rot.” 
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Trailer FT 713338: 


“Temperature of product: At doorway, bottom layer 70°F., 
top layer 71°F. 


“Condition: Mostly firm and slightly damp. Some onions 
show slight surface mold. Many onions show roots 4 to 1 
inch in length. Damage by sunken areas affecting 1 to 2 
outer scales average 1%. Decay ranges from 2 to 10%, 
averages 6% decay. Mostly Bacterial Soft Rot in advanced 
stages.” 


Trailer FT 311710: 


“Temperature of product: At doorway, bottom layer 70°F., 
top layer 71°F. 


“Condition: Mostly firm and slightly damp. Many onions 
show roots 14 to 7% inch in length. Damage by sunken areas 
affecting 1 to 2 outer scales averages 1%. Decay ranges from 
2 to 10%, averages 8% decay. Bacterial Soft Rot in advanced 
stages.” 


12. Upon receipt of the inspection results, respondent, on June 
23, sent a telegram to complainant, setting forth the amount of 
decay present in each trailerload and rejecting each trailerload 
on the ground it was not U.S. No. 1 grade on arrival at Port 
Jervis. Complainant sent a reply wire to respondent the follow- 
ing morning, insisting that the sales between the parties had been 
on an f.o.b. basis and further insisting that respondent accept 
the onions. 


13. Respondent did not rescind his rejection of the four trailer- 
loads of onions, and on June 27, 1967, all four trailerloads were 
abandoned by complainant to the carrier. © 

14. The formal complaint was filed on October 2, 1967, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


The principal issue presented for decision herein has to do 
with the express warranty of grade, if any, made by complainant 
to respondent at the time of sale of these four trailerloads of 
onions. Specifically, respondent alleges in his answer that all of 
these onions were sold to him by complainant on an f.o.b. price 
basis, but with an express warranty that they would grade U.S. 
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No. 1 on arrival at contract destination, Port Jervis, New York. 
Complainant denies respondent’s allegations with respect to the 
express warranty, alleging in its reply that the sales were f.o.b. 
only. 


It appears that the only two persons with first-hand knowledge 
of the provisions of the two contracts of sale are respondent and 
complainant’s Jim Jagger. Respondent appeared at the hearing, 
and in his oral testimony supported the allegations of his answer 
with respect to the express warranty. Complainant, on the other 
hand, did not offer either the personal or the deposition testimony 
of Jagger in evidence in support of its case. On a review of the 
evidence, therefore, we conclude that it is sufficient to establish 
respondent’s position as to the disputed warranty: that the onions 
were guaranteed to grade U.S. No. 1 at contract destination, Port 
Jervis, New York. We further conclude that the results of the 
Federal inspections made of these onions at Port Jervis on June 
23 are sufficient to establish that the onions failed to grade U.S. 
No. 1 at that time and place, in violation of section 2 of the act. 
Respondent’s subsequent rejection of the onions was therefore not 
without reasonable cause, and was not in violation of section 2 
of the act. Accordingly, it is concluded that complainant has 
failed to establish a cause of action against respondent herein, 
and that the complaint should be dismissed. 


Respondent, as we have mentioned earlier in our preliminary 
statement, has filed a counterclaim against complainant, request- 
ing damages in the amount of $3,664.55 as the results of com- 
plainant’s failure to deliver onions meeting the requirements of 
the contracts of June 10 and 14, 1967. Briefly, respondent alleges 
that onions purchased on June 29 and July 2, 6, 10, and July 19, 
1967, to replace those rejected herein cost $11,644.55, delivered 
Port Jervis, or $3,664.55 more than the delivered cost of the 
onions purchased herein from complainant. Complainant takes 
exception to the counterclaim, however, on the ground that the 
alleged replacement purchases “could not be considered timely.” 


We do not feel that it is necessary to decide whether these 
purchases by respondent were either timely or were obtained as 
replacements. For even assuming that we were to find in the 
affirmative on each count, there is no showing that the grade and 
variety of the onions thus purchased were the same as those 


specified in the contracts of June 10 and June 14, 1967. Accord- 
ingly, we are of the opinion that respondent has failed to sustain 
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his burden of proving the damages alleged in his counterclaim, 
and conclude that the counterclaim should be dismissed. 


ORDER 
The complaint is dismissed. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,368) 


FARMERS MARKETING SERVICE, INC. v. TRITZEL Foods, INc. PACA 
Docket No. 2-607. Decided March 27, 1969. 


Petition for reconsideration—Dismissal 


As the order of February 28, 1969, is supported by the evidence and the law 


applicable thereto, respondent’s petition for reconsideration is dismissed. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 

In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 28, 1969, awarding complainant 
reparation against respondent in the amount of $2,072.25. Copies 
of the order were served upon the parties, and thereafter, a Peti- 
tion for Reconsideration of the order was filed by respondent’s 
counsel on March 10, 1969, and within the time allowed for such 
filing. The filing of the petition in this case automatically stayed 
the operation of the order of February 28, 1969, pending the 
issuance of a further order in the proceeding. 


Respondent contends in its petition that no consideration was 
given to the written Confirmation or Memorandum of Sale, setting 
forth the agreed terms of the contract. This is an erroneous as- 
sumption on the part of respondent. A decision could not have 
been reached without giving consideration to this document. Re- 
spondent places particular emphasis upon the fact that the Memo- 
randum of Sale made no mention that respondent was to give 
complainant shipping instructions. Respondent urges that it was 
under no obligation to give shipping instructions. However, the 
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evidence established that every shipment made by complainant 
was in response to shipping instructions received from Meltzer 
on behalf of respondent. Furthermore, Mr. Meltzer testified at 
the hearing that the parties understood that he would instruct 
complainant as to when and where to ship potatoes, and the 


quantity desired. 


Upon reconsideration, it is concluded that the order of February 
28, 1969, is supported by the evidence and the law applicable 


thereto. Respondent’s Petition for Reconsideration is hereby dis- 
missed without prior service upon complainant. The reparation 


awarded to complainant in the order of February 28, 1969, shall 
be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,369) 


LA MANTIA Bros. ARRIGO Co., INC. v. TREASURE ISLAND FOoDs, 
Inc. PACA Docket No. 2-958. Decided March 27, 1969. 


Produce—Invoices—Denial of purchases—Dismissal 


Where complainant failed to establish that respondent purchased and ac- 
cepted the produce involved and further failed to prove, or even allege, 
that respondent guaranteed the Klein account, the complaint is dis- 
missed. 

Melvin W. Helfand, Perlman, Rubin & Schulman, Chicago, Illinois, for 
complainant. 

Irwin J. Askow, Tenney, Bentley, Guthrie, Askow & Howell, Chicago, 


Illinois, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $692.45 in con- 
nection with the alleged sale and delivery to respondent in inter- 
state commerce of certain perishable agricultural commodities. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complaint. Re- 
spondent filed an answer to the complaint, denying the transac- 
tions as alleged and denying responsibility to complainant in any 
amount. Since the amount involved herein does not exceed $1500, 
the shortened procedure provided in the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither 
party submitted a brief. 


FINDINGS OF FACT 


1, Complainant, La Mantia Bros. Arrigo Co., Inc., is a corpora- 
tion whose address is 28 South Water Market, Chicago, Illinois. 


2. Respondent, Treasure Island Foods, Inc., is a corporation 
whose address is 3460 North Broadway, Chicago, Illinois. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


8. During the month of August 1967, complainant sold to re- 
spondent various quantities of fresh fruits and vegetables, which 
had been received by complainant from outside the State of 


Illinois. Respondent paid complainant for the fruits and vegetables 
purchased by it. 


4, In early April 1967, respondent’s buyer, Aaron Kamhi, in- 
troduced one Ben Klein to various produce merchants on South 
Water Market, including complainant, and stated that Mr. Klein 
was new to the market, that he was establishing an open air 
produce market, and that he, Kamhi, would assist Klein in learn- 
ing about the market and how to select his produce at said market; 
that all purchases were to be shipped to Mr. Klein as he directed; 
that Mr. Klein was to pay all bills; and that Kamhi would stand 
behind Mr. Klein for a period of not more than two weeks until 
Klein established his own credit rating. For approximately two 
weeks thereafter, Aaron Kamhi accompanied Ben Klein in making 
purchases at the market, lending such assistance as was necessary. 
Thereafter, Klein made his own selection and purchases. 


5. Complainant billed respondent for the Klein purchases under 
invoices as follows: “Treasure Island for Ben” and “Treasure 


Island—Ben.” Respondent returned such invoices to complainant 
or forwarded them to Ben Klein, and notified complainant that 
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billing should be directed to Klein instead of respondent. Ben 
Klein made purchases totalling $1,978.75, and made payments 
to complainant on account totalling $473.80, or $504.95 less than 
the total purchase price. 


6. An informal complaint was filed against respondent on May 
7, 1968, which was within 9 months after accrual of the alleged 
cause of action herein. 


CONCLUSIONS 


Complainant has submitted in evidence copies of numerous 
invoices, beginning with August 7, 1967 and running through 
August 24, 1967, which are made out to “Treasure Island for Ben” 
or “Treasure Island—Ben,” and which cover the sale to Ben 
Klein of small quantities of fruits or vegetables. It seems clear 
that the produce purchased was delivered to Ben Klein, although 
complainant claims to have delivered it to respondent. Complain- 
ant takes the position that those sales invoiced to “Treasure 
Island—Ben” or “Treasure Island for Ben” were in fact sales 
made directly to respondent, “or, alternatively, purchases guaran- 
teed by Treasure Island Foods, Inc.” It is significant, however, 
that complainant does not allege in its verified complaint that re- 
spondent guaranteed the account of Ben Klein, either indefinitely 
or for a limited period. 


Respondent emphatically denies making the purchases com- 
plained of in the complaint, with the exception of several invoices 
directed to “Magazi,” which is the same used by respondent at its 
place of business located at 911 Ridge Road, Wilmette, Illinois. 
Respondent states that it has paid for all purchases made for the 
Magazi account, and complainant admits in its opening statement 
that these invoices were erroneously included among those sub- 
mitted in evidence. Complainant contends that it delivered the 
various purchases of produce directly to respondent’s truck, and 
points out that the sales tickets were initialed by respondent’s 
truck driver. This is also denied by respondent, who states that at 
no time was any produce for Klein loaded on respondent’s truck, 
nor did respondent make any deliveries of produce to Mr. Klein. 
Respondent states that all purchases made by Klein during the 


first half of April were transported to Klein’s place of business 
by a cartage truck engaged and paid for by Klein, and that after 
the middle of April, Klein purchased and operated his own truck 


for transporting the produce purchased by him. Respondent ex- 
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plains the initials of his truck driver on the sales tickets by stat- 
ing that the produce selected by Klein was delivered to the side- 
walk for loading by Hustlers employed by complainant; that on 


occasion when Klein was not present at curbside with his truck, 
respondent’s truck driver, as a convenience to complainant, so the 
Hustlers would not have to transport the produce back to com- 
plainant’s premises, would initial the sales slips and agree to 


keep an eye on the produce until Klein arrived with his own truck. 


Respondent says that the produce was never loaded onto respond- 
ent’s truck. 


Complainant states that respondent was billed for the produce 
designated for “Ben” and that such invoices were never returned 


by respondent. Respondent states that the invoices received by it 
for the Klein account were either forwarded to Klein or returned 
to complainant, and that on a number of occasions, both by tele- 


phone and in person, complainant’s salesmen and cashier were in- 
formed that invoices or statements for purchases by Klein were 
for his own account, were not attributable to respondent and that 
respondent had no responsibility for such purchases, and were 
asked to refrain from sending any further invoices or statements 
relating to Klein purchases to respondent. While complainant indi- 
cates that its employees have denied these statements, complain- 


ant has not submitted a single statement by an employee bearing 
on the subject. 


Complainant states that one of Ben Klein’s checks given in 
payment for purchases made was returned on account of insuffi- 
cient funds, and that respondent was notified of this fact. Re- 
spondent states that it got in touch with Klein upon receipt of 
this information, and informed him that this situation would 
jeopardize Klein’s credit rating. The undisputed evidence shows 
that thereafter, on August 31, September 6, and September 7, 
1967, respondent’s Kamhi made cash payments on the Klein 
account totalling $473.80. Complainant insists that this is ac- 
knowledgment of liability on the part of respondent. Respondent, 
however, denies that it assumed responsibility for these pay- 
ments, or that it paid the amounts tendered, but states that 
Kamhi made the payments with cash money furnished by Ben 
Klein. 


Complainant, of course, has the burden of proving by a pre- 
ponderance of the evidence all of the material allegations of its 
complaint. Those allegations consist of an alleged sale of produce 
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to respondent, delivery of the produce by complainant to respond- 
ent, acceptance of such produce by respondent, and failure by 


respondent to pay the full purchase price for the produce, Com- 


plainant has failed to sustain the burden of proving these allega- 
tions. The submission of invoices made out to respondent and 
indicating that the purchases were for another party do not 
establish, in the face of respondent’s denial, that respondent 


made such purchases or that it guaranteed the Klein account— 


which complainant does not even allege in its complaint. On the 
basis of the evidence before us, we conclude that respondent is not 
liable to complainant for the amount claimed, and that the com- 


plaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,370) 


BRUCE CHURCH, INC. v. TESTED BEST FOODS DIVISION OF KANE- 


MILLER CoRP. and/or FRANK C. CrRISPO, INC. PACA Docket 
No. 2-1025. Decided March 27, 1969. 


Lettuce—Suitable shipping condition—Rejection without reasonable 
cause—Resale by third party—Net proceeds—Damages 


Where respondent Tested Best Foods has not established an express war- 
ranty as to grade at the time of sale, the lettuce was required to meet 
only the good delivery standards at destination. This requirement was 
met, and respondent Tested Best Foods’ rejection of the lettuce was 
without reasonable cause. In refusing to recognize said respondent’s 
rejection, however, complainant is bound by the actions of the respond- 
ent broker Crispo, acting on behalf of complainant, in disposing of the 
lettuce through a third party Vita-Wellbrock. Resale of the lettuce by 
said third party was made in good faith and in a commercially reason- 
able manner. But since the net proceeds of resale of the lettuce, to 
which Tested Best Foods had no right, title or interest, were remitted 
to said respondent by Vita-Wellbrock, respondent Tested Best Foods is 
liable to complainant for the net proceeds of resale together with an 
amount of damages already found due complainant from said respondent 
to make the total amount due complainant from Tested Best Foods equal 
to the amount stated in the complaint. The alternative complaint against 
respondent Crispo is dismissed. 
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Counterclaim—Cause of action—Dismissal 


Where no cause of action has been stated against complainant, the counter- 
claim of respondent Tested Best Foods is dismissed. 

John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Respondent Tested Best Foods Division of Kane-Miller Corp., pro se. 
Irving Coopersmith, New York, New York, for respondent Frank C. 
Crispo, Inc. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent Tested Best Foods Divi- 
sion of Kane-Miller Corp. in the amount of $1,499 in connection 
with a transaction involving a carload of lettuce in interstate 
commerce. Complainant has requested, in the alternative, that if 
respondent Tested Best Foods Division of Kane-Miller Corp. is 
found to be not liable in this transaction, that reparation be 
awarded it against respondent Frank C. Crispo, Inc. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, which filed 
answers thereto, in substance denying liability to complainant. 
Respondent Tested Best Foods Division of Kane-Miller Corp. also 
alleges in its answer, apparently as a counterclaim, that in the 
event that it is obligated to pay the freight charges of $1,213.50 
on the shipment, that complainant then be required to reimburse 
it in the amount of such charges. 


Since the amount claimed as damages, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened pro- 
cedure provided in the rules of practice, 7 CFR 47.20, is appli- 
cable. Pursuant to this procedure, complainant and respondents, 
respectively, were given the opportunity to file an opening and 
answering statement, but none did so. Complainant and respond- 
ent Tested Best Foods Division of Kane-Miller Corp. each filed 
a brief. 


ed —_—— 
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FINDINGS OF FACT 


1. Complainant, Bruce Church, Inc., is a corporation whose 
address is P. O. Box 599, Salinas, California. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent Tested Best Foods Division of Kane-Miller Corp. 
is a corporation whose address is 1120 Saw Mill River Road, 
Yonkers, New York. Respondent Frank C. Crispo, Inc. also is a 
corporation, whose address is P. O. Box 1728, Salinas, California. 
At the time of the transaction involved herein, each of the re- 
spondents was licensed under the act. 


8. On August 18, 1967, in the course of interstate commerce, 
complainant sold to respondent Tested Best Foods Division of 
Kane-Miller Corp. (hereinafter referred to as “Tested Best 
Foods’) 1,064 flat pack cartons of California lettuce, Church 
brand, 2-dozen size, then contained in car PFE 453638 at Salinas, 
California, at an agreed price of $1.25 per carton, f.o.b. Salinas, 
plus 20¢ per carton vacuum cooling charge, or a total contract 
price of $1,542.80 for the carload. 


4. The contract set forth above was negotiated by a broker, 
respondent Frank C. Crispo, Inc., (hereinafter referred to as 
“Crispo”) which issued its Confirmation of Purchase on August 
18, 1967. 


5. Complainant billed car PFE 453638 out of Salinas, Cali- 
fornia, on August 18, 1967, to respondent Tested Best Foods 
at Chauncey, New York. The shipment arrived at Chauncey at 
11 a.m. on August 28, and notice of the arrival was given to Tested 
Best Foods at 3 p.m. on that date. Tested Best Foods then obtained 
a Federal inspection of the lettuce involved herein on the morning 
of the following day, August 29, with the results in relevant part 
as follows: 


“Condition of load: Divided, crosswise, lengthwise, 4 to 9 
rows, 4 and 5 layers. Convertible load divider bulkheads in 
place. 


‘ee * 
“Condition of pack: Tight in layers. 
“Temperature of product: At doors, top 36°F., bottom 38°F. 
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“Quality: ... Grade defects average 3% broken midribs. 


“Condition: ... Wrapper leaves: No decay affecting wrapper 
leaves only. Head leaves: Damage by tipburn ranges 1 to 6 
heads in most cartons, in some none, averaging 11%. 1 de- 
cayed head in most cartons, in many none, averaging 3% 
Bacterial Soft Rot, various stages, affecting 1 to 2 inner 
head leaves. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 92% hard or firm only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers of 14 accessible stacks between 
load dividers.” 


6. Upon receipt of the inspection results, respondent Tested 
Best Foods rejected the shipment of lettuce to complainant 
through the broker. Complainant refused to accept or recognize 
the rejection, whereupon Crispo, on or about August 29, 1967, 
arranged to have the lettuce in car PFE 453638 unloaded and 
trucked to New York City by a third party, Vita-Wellbrock- 
Kearney, Inc., who resold the lettuce there and remitted the net 
proceeds of $784.95 obtained from such resale to Tested Best 
Foods. 


7. Complainant has received no payment in connection with 
this transaction. 


8. The formal complaint was filed on March 8, 1968, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented herein for decision is whether the 
lettuce contained in car PFE 453638 and sold to Tested Best 
Foods no August 18, 1967, was warranted to be U.S. No. 1 grade 
at that time. Tested Best Foods alleges that such a warranty was 
included in its contract of purchase, but this allegation is denied 
by both complainant and the broker, each of whom takes the posi- 
tion that the shipment was required only to meet the good delivery 
standards for lettuce applicable under the warranty of suitable 
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shipping condition, as set forth in section 46.44 of the Depart- 
ment’s regulations (7 CFR 46.44) .? 


As to this disputed term of the contract, it appears that only 
Sidney Tannenbaum, sales manager of Tested Best Foods, and 
Frank Crispo, of Frank C. Crispo, Inc., have first-hand knowl- 
edge as to what was said. In an affidavit attached as an exhibit 
to Tested Best Foods’ answer, Tannenbaum states that he tele- 
phoned Crispo on August 18, 1967, at Crispo’s office in Salinas, 
California, and ordered a carload of U.S. No. 1 grade lettuce. 
While Crispo’s answer, not being verified, is inadmissible as evi- 
dence in this proceeding, the Confirmation of Purchase issued by 
Crispo on August 18, 1967, in connection with this sale is included 
in evidence as an exhibit to the verified formal complaint. In re- 
viewing the contents of this confirmation, we find no reference 
to any specific grade requirement. In fact, we find that in the 
space provided in the confirmation for “Commodity and Specifi- 
cations” only the notation “Lettuce—Good delivery.” In this con- 
nection we might observe that Tested Best Foods has not denied 
receiving a copy of this confirmation, but nowhere do we find 
that it lodged any complaint or objection with Crispo with respect 
to the contents thereof. 


As the party affirmatively alleging that the lettuce was ex- 
pressly warranted as U.S. No. 1 grade at time of sale, the burden 
of proving its allegation, by a preponderance of the evidence, 
rests upon Tested Best Foods. O’Donnell Fruit Company v. Mer- 
curio, 18 A.D. 1173. In our opinion, this respondent has failed to 
sustain that burden. Accordingly, we conclude that the lettuce 
at destination was only required to meet the good delivery stan- 


1. As provided in section 46.44 of the regulations (7 CFR 46.44), there is a warranty 
in an f.o.b. sale that the lettuce will meet the good delivery standards at the destination 
specified in the contract. The regulations, 7 CFR 46.44(a)(1) and (2), further provide, in 
relevant part, that: 

- » (1) If the contract specified a U.S. grade, the lettuce may contain an average 
of not more than 3 percent condition defects, including not more than 2 percent decay 
affecting any portion of the head exclusive of wrapper leaves in excess of the destina- 
tion tolerances provided for the applicable grade in the U.S. Standards for Grades of 
Lettuce. (For example, the U.S. No. 1 grade provides a 12 percent tolerance for dam- 
age at destination. If a lot contains 5 percent damage by permanent grade factors, 7 
percent of the tolerance can be applied to damage by condition factors. The additional 
8 percent Good Delivery tolerance would then allow a total of 10 percent damage by 
condition factors in this shipment at destination.) 

(2) If the contract does not specify a U.S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count, of the heads 
in any lot which are damaged by condition defects, including not more than 9 percent 
serious damage of which not more than 5 percent may be decay affecting any portion of the 

head exclusive of wrapper leaves. . .” 
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dards for lettuce as set forth in section 46.44(a) (2) of the regu- 
lations, 7 CFR 46.44(a) (2). 


Tested Best Foods’ rejection of the lettuce involved herein was 
based upon its allegation that the lettuce failed to meet contract 
requirements at destination. We find, however, that the results 


of the Federal inspection, made of the lettuce at contract desti- 
nation on August 29, are sufficient to establish that the lettuce 


met the good delivery standards at that time and place, and that 


there was no breach of the contract by complainant in this respect. 
Accordingly, we conclude that the rejection of the shipment by 
Tested Best Foods was without reasonable cause and in violation 
of section 2 of the act. 


Although Tested Best Foods’ rejection of the lettuce revested 
title to the shipment in complainant-shipper, Uniform Commercial 
Code, § 2-401, complainant’s refusal to recognize the rejection 


by Tested Best Foods apparently created an emergency with re- 


spect to the conservation of the shipment. It was at this juncture 
that Crispo, apparently acting in good faith and in a reasonable 
manner, arranged for the disposition of the goods through Vita- 
Wellbrock-Kearney, Inc., in order to prevent the loss of complain- 
ant’s property. Under the circumstances, we conclude that Cris- 
po’s actions in arranging for disposition of the lettuce, although 
not expressly authorized, were undertaken as agent for and on 
behalf of complainant and that complainant is therefore bound 


by such actions. See 8 CJS Agency § 242(b). 


The Uniform Commercial Code, § 2-703, provides that where 
a buyer wrongfully rejects the aggrieved seller may—among 
other things—resell and recover damages as provided in section 


2-706 of the code. Section 2-706 provides, in relevant part, that 
where the resale is made in good faith and in a commercially 
reasonable manner, the seller may recover the difference between 
the resale price and the contract price, together with any inci- 
dental damages. “Incidental damages” to the aggrieved seller are 
defined as including any commercially reasonable charges, ex- 


penses, and commissions incurred in connection with resale. 
Uniform Commercial Code, § 2-710. 


From the record before us in this case, it appears that the 


resale by Vita-Wellbrock-Kearney, Inc. was made in good faith 
and in a commercially reasonable manner,” resulting in gross pro- 


2. While Tested Best Foods questions the propriety of this resale, it does so only in brief 
argument. It offers no evidence to establish the alleged impropriety. 
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ceeds of $1,296. Expenses and commissions incurred in connection 
with the resale, amounting to $511.05, reduced the proceeds to a 
net of $784.95. The difference between this sum, $784.95, and the 
f.o.b. contract price, $1,542.80, is $757.85, which latter sum rep- 
resents the amount of damages sustained by complainant as the 
result of the violation by Tested Best Foods of section 2 of the act. 


We have mentioned earlier in this proceeding that the net pro- 


ceeds of $784.95 obtained by Vita-Wellbrock-Kearney, Inc. in its 


resale of the lettuce involved herein had been remitted by Vita- 
Wellbrock to Tested Best Foods. However, Tested Best Foods 
does not have, nor has it claimed, any right, title or interest in 
the lettuce which is the subject of this proceeding. Accordingly, 
if it (Tested Best Foods) were allowed to retain the net proceeds 


realized on the resale, it would amount to an unjust enrichment 
of this respondent at the expense of the owner of the goods, com- 
plainant here. Accordingly, we conclude that complainant is en- 
titled, as a part of its reparation herein, to the net proceeds of 
$784.95 which are now in the hands of Tested Best Foods. This 
sum, $784.95, should be added to the damages of $757.85 already 
found to be due complainant from this respondent, for total 
reparation of $1,542.95. Complainant, however, has expressly 
restricted its claim to $1,499. Accordingly, we conclude that our 


award should be similarly restricted to this amount, or $1,499, 
to be levied against respondent Tested Best Foods. 


We have mentioned earlier, in our preliminary statement, that 
complainant has requested reparation against respondent Crispo 
only in the event that we found no liability on the part of respond- 
ent Tested Best Foods. Since we have found such liability on 
the part of Tested Best Foods, we conclude that the complaint 


as to Crispo should be dismissed. 


We also mentioned in our preliminary statement that Tested 
Best Foods has filed what apparently was intended to be a counter- 
claim against complainant, for freight charges which it (Tested 
Best Foods) might be obligated to pay on this shipment. Since 
it appears that no charges of this nature have been paid by Tested 
Best Foods, it also appears that no cause of action has been stated 
against complainant. Thos. J. Holt Co. v. Chas. R. Marsh, 23 
A.D. 1554. Accordingly, we conclude that the counterclaim should 
be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent Tested 
Best Foods Division of Kane-Miller Corp. shall pay to complain- 
ant, as reparation, $1,499, with interest thereon at the rate of 


6 percent per annum from October 1, 1967, until paid. 


The complaint as to respondent Frank C. Crispo, Inc., is dis- 
missed. 


The counterclaim of respondent Tested Best Foods Division of 
Kane-Miller Corp. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,371) 


HARRY GILFENBAIN CO. v. SETRAKIAN & COMPANY. PACA Docket 
No. 2-974. Decided March 8, 1969. 


Grapes—Sales contracts—Brokerage 


Where complainant failed to establish an agreed rate of brokerage other 
than that which it was paid by respondent, the complaint is dismissed. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed June 10, 1968, complainant seeks 
reparation of $727.50, which is alleged to be the balance of the 
brokerage due on contracts for the sale of grapes negotiated by 
complainant on respondent’s behalf. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer denying liability to com- 
plainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure was followed 
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in accordance with section 47.20 of the rules of practice (7 CFR 


47.20). Pursuant to such procedure, the parties were given the 
opportunity to file additional evidence but neither did so. Respond- 
ent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Gilfenbain, doing busi- 
ness as Harry Gilfenbain Co., whose address is P. O. Box 1258, 
Bakersfield, California. 


2. Respondent is a corporation, Setrakian & Company, whose 
address is 601 Montgomery Street, San Francisco, California. At 
the time of the transactions involved herein, respondent was 


licensed under the act. 


8. During the period September 29, 1967, through December 
5, 1967, in contemplation of movement in interstate commerce, 
complainant, as broker, negotiated contracts for the sale by re- 
spondent to various purchasers of three truckloads and eleven 
carloads of Emperor grapes, consisting of a total of 14,700 lugs. 
Respondent contracted to pay complainant 10 cents per lug 
brokerage for his services in negotiating the contracts of sale. 


4, On or about the date each contract was negotiated, com- 
plainant issued a broker’s memorandum of sale correctly setting 
forth the contract terms agreed upon by respondent and the . 
purchaser. Each memorandum contained the statement “Shipper 
Protecting Brokerage.” Copies of these memoranda were sent to 
respondent and the purchaser. 


5. Several days after the date of each contract, complainant 
sent respondent an invoice for brokerage of 15 cents per lug.! 
Respondent paid complainant 10 cents per lug brokerage, or a 
total of $1,470. 


6. The formal complaint was filed June 10, 1968, which was 
within 9 months after the alleged causes of action accrued. 
CONCLUSIONS 


The only issue involved in this proceeding is the agreed rate of 
brokerage to be paid by respondent to complainant for his services 
as broker. Complainant contends that the agreed brokerage was 





1. The invoices covered a total of 14,650 lugs shipper at 15 cents per lug, or a total of 
$2,197.50. One load shipped contained 650 lugs rather than 700 lugs as contracted for. 
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15 cents per lug whereas respondent contends it was 10 cents 
per lug. 


The evidence establishes that the rate of brokerage was dis- 
cussed between Harry Gilfenbain and Robert Setrakian, President 
of respondent. Gilfenbain states that he told Setrakian his brok- 
erage would be 15 cents per lug as in the past; that Setrakian 
mentioned 10 cents brokerage but he told Setrakian he could not 
work for that amount because of his overhead; and that they 
agreed on 15 cents per lug brokerage. Gilfenbain also states that 
he sent respondent an invoice on each load for 15 cents per lug 
brokerage and that respondent did not object to such figure until 
the end of the transactions. Copies of these invoices were sub- 
mitted in evidence. 


Robert Setrakian states that at the outset he told Gilfenbain 
the maximum brokerage respondent would pay was 10 cents per 
lug; that this was the rate agreed upon; and that upon receipt 
of complainant’s first invoice for brokerage of 15 cents per lug, 
he told complainant it was incorrect and he was adjusting to the 
agreed figure of 10 cents. Setrakian further states that other 
brokers of grapes charge 10 cents per lug and that this is the 
standard charge set forth on page 25 of the 1968 Spring Edition 
of the Fruit & Produce Blue Book. A copy of this page was placed 
in evidence. 


Respondent submitted the affidavits of Gordon B. Stringer, 
Ranch Manager for Midstate Horticultural Co., which apparently 
supplied some of the grapes shipped by respondent, and Alvena 
Groat, Office Manager of respondent. Stringer states that he dis- 
cussed the matter of brokerage with Gilfenbain and Irving Adler 
at various times during the shipping season and “we had a definite 
understanding as to the amount of brokerage per package to be 
paid, namely 10¢.” It is assumed that Adler was an officer or em- 
ployee of complainant. Mrs. Groat states that she talked with 
Adler, who confirmed the brokerage of 10 cents per lug. 


Complainant denied that he or Adler discussed brokerage with 
Stringer. According to complainant he spoke with Stringer prior 
to the contracts of sale involved and Stringer said “You will have 
to call San Francisco to make the deal.” 


Complainant had the burden of proving by a preponderance 
of the evidence that the agreed brokerage was 15 cents per lug. 
We have carefully considered the evidence and we are unable to 
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conclude that complainant has sustained this burden. Accordingly, 
the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,372) 


ED & WAYNE KIRSCHENMAN v. RALPH BOEHMER. PACA Docket 
No. 2-840. Order issued March 11, 1969. 


(No. 12,373) 


JOE PHILLIPS, INC. v. RALPH BOEHMER. PACA Docket No. 2-722. 
Order issued March 11, 1969. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,374) 


MERIT PACKING COMPANY v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-1203. Order issued March 17, 1969. 


(No. 12,375) 


MICKELIAN SALES Co., INC. v. RAYMOND R. ROSE. PACA Docket 
No. 2-993. Order issued March 27, 1969. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 12,376) 


DEBRUYN TEXAS PRODUCE Co. v. BARNEX, INC. PACA Docket 
No. 2-1200. Reparation of $2,845.25 with 6 percent interest 


from October 1, 1968, awarded complainant against respond- 
ent in order issued March 11, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,377) 


MEYER TOMATOES v. DIXIE TOMATO & PRODUCE Co. INC. PACA 
Docket No. 2-1195. Reparation of $9,449.75 with 6 percent 


interest from November 1, 1968, awarded complainant 
against respondent in order issued March 3, 1969. 


(No. 12,378) 


A. LEVATINO AND SONS FRUIT AND PRODUCE, INC. v. JACK MAR- 


GOLIS FARM PropucE. PACA Docket No. 2-1193. Reparation 
of $737.50 with 6 percent interest from October 1, 1968, 
awarded complainant against respondent in order issued 


March 4, 1969. 


(No. 12,379) 

BALLENTINE PRODUCE, INC. v. S. E. DOMINGUEZ. PACA Docket 
No. 2-1191. Reparation of $360 with 6 percent interest from 
September 1, 1968, awarded complainant against respondent 
in order issued March 4, 1969. 


(No. 12,380) 


HARRY BULLER FARMS ¥. L. GEORGE Co. PACA Docket No. 2-1192. 


Reparation of $11,312 with 6 percent interest from August 
1, 1968, awarded complainant against respondent in order 
issued March 4, 1969. 
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(No. 12,381) 


SAND MOUNTAIN TOMATO COMPANY v. HEATON, HEATON AND Mc- 
CLERREN. PACA Docket No. 2-1190. Reparation of $281.25 
with 6 percent interest from August 1, 1968, awarded com- 
plainant against respondent in order issued March 4, 1969. 


(No. 12,382) 


RYNARD VANDER HAAG v. A & H PRODUCE. PACA Docket No. 
2-1196. Reparation of $3,940 with 6 percent interest from 


December 1, 1967, awarded complainant against respondent 
in order issued March 5, 1969. 


(No. 12,383) 


T. & L. Propuce Co. v. City MARKET. PACA Docket No. 2-1197. 
Reparation of $1,009 with 6 percent interest from July 1, 


1968, awarded complainant against respondent in order 
issued March 5, 1969. 


(No, 12,384) 


WILEMAN Bros. & ELLIOTT, INC. v. DIXIE TOMATO & PRODUCE Co. 
INc. PACA Docket No. 2-1194. Reparation of $985 with 6 
percent interest from September 1, 1968, awarded complain- 


ant against respondent in order issued March 6, 1969. 


(No. 12,385) 


J. J. CROSETTI Co. v. TRUSSELL PRODUCE Co. PACA Docket No. 
2-1202. Reparation of $4,100 with 6 percent interest from 


December 1, 1967, awarded complainant against respondent 
in order issued March 10, 1969. 


(No. 12,386) 


C. A. P. Propuce, INC. v. DixteE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1204. Reparation of $3,124.40 with 6 
percent interest from October 1, 1968, awarded complainant 
against respondent in order issued March 12, 1969. 
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(No. 12,387) 


EGAN, FICKETT & COMPANY v. PRESIDENT FRUIT Corp. PACA 


Docket No. 2-1207. Reparation of $6,961.50 with 6 percent 
interest from September 1, 1968, awarded complainant 
against respondent in order issued March 12, 1969. 


(No. 12,388) 


MIKE PIRRONE PRODUCE v. L. GEORGE Co. PACA Docket No. 2- 
1205. Reparation of $735 with 6 percent interest from April 
1, 1968, awarded complainant against respondent in order 
issued March 12, 1969. 


(No. 12,389) 


JOSEPH LAMBERTA GROWERS DISTRIBUTOR v. WALLING, INC. PACA 
Docket No. 2-1213. Reparation of $1,205.50 with 6 percent 
interest from September 1, 1968, awarded complainant 
against respondent in order issued March 17, 1969. 


(No. 12,390) 


MELVIN W. BRIGHT PRODUCE, INC. v. PADULA’S PEELED POTATOES 
Co. PACA Docket No. 2-1208. Reparation of $1,198.90 with 
6 percent interest from August 1, 1968, awarded complain- 
ant against respondent in order issued March 17, 1969. 


(No. 12,391) 


TOMATOES, INC. v. TENZER Bros. PACA Docket No. 2-1214. Repa- 
ration of $162.50 with 6 percent interest from August 1, 1968, 
awarded complainant against respondent in order issued 
March 17, 1969. 


(No. 12,392) 


PRODUCE SPECIALTIES, INC. v. DIXIE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1215. Reparation of $456.60 with 6 per- 
cent interest from November 1, 1968, awarded complainant 

against respondent in order issued March 19, 1969. 
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(No. 12,393) 


GRIFFIN & BRAND SALES AGENCY, INC. v. DIXIE TOMATO & PRO- 


pucE Co. INc. PACA Docket No. 2-1218. Reparation of 
$5,592.50 with 6 percent interest from October 1, 1968, 


awarded complainant against respondent in order issued 
March 19, 1969. 


(No. 12,394) 


HORWATH & Co. INC. d/b/a GONZALES PACKING COMPANY v. DIXIE 
TOMATO & PRODUCE Co. INC. PACA Docket No. 2-1216. Repa- 
ration of $3,565 with 6 percent interest from October 1, 1968, 
awarded complainant against respondent in order issued 
March 19, 1969. 


(No. 12,395) 


SCHMIDLIN BROS. PRODUCE v. DIXIE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1219. Reparation of $1,123.95 with 6 
percent interest from October 1, 1968, awarded complainant 
against respondent in order issued March 19, 1969. 


(No. 12,396) 


YAKIMA FRUIT & COLD STORAGE Co. v. DIXIE TOMATO & PRODUCE 
Co. INc. PACA Docket No. 2-1224. Reparation of $2,433.60 
with 6 percent interest from November 1, 1968, awarded 
complainant against respondent in order issued March 19, 
1969. 


(No. 12,397) 


BLUE RIBBON SALES Co. v. FINIZIO Bros. PACA Docket No. 2- 
1217. Reparation of $2,790 with 6 percent interest from July 
1, 1968, awarded complainant against respondent in order 
issued March 20, 1969. 


(No. 12,398) 


SUFFOLK POTATO EXCHANGE v. BARNEX, INC. PACA Docket No. 
2-1220. Reparation of $790 with 6 percent interest from 
November 1, 1968, awarded complainant against respondent 
in order issued March 20, 1969. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 392 





(No. 12,399) 


V. M. CHASTAIN v. CHARLES A. FERGUSON. PACA Docket No. 2- 
1221. Reparation of $1,111.12 with 6 percent interest from 
July 1, 1968, awarded complainant against respondent in 
order issued March 20, 1969. 


(No. 12,400) 


PAN-AMERICAN FRUIT COMPANY v. JOHNIE STANLEY BANANA CO., 
Inc. PACA Docket No. 2-1223. Reparation of $12,098.30 with 
6 percent interest from December 1, 1968, awarded complain- 
ant against respondent in order issued March 20, 1969. 
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